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JOINT APPENDIX 


[Filed July 26, 1961] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States of America, 
Plaintiff, 
vs. Criminal No. 567-61 


Daniel etc. Morgan, also 
known as L. A. Harris, 


Defendant 


) 
) 
) 
) 
) 
) 
) 
) 


Verified Motion of Defendant To Disqualify Each 
And All of The Judges Of This Court From Hearing 
Or Determining Any Matter Pertaining To The 
Above Cause 
To the Chief Judge, the Judges all and singular, and to the above entitled 
Court: 
Comes now the defendant in the above entitled cause, in propria 
persona, and moves the above entitled Court to enter an order disqualify - 
ing each and all of the judges, and any previous judge, of this Court from 
hearing, considering or determining any motion or pleadings pertaining 
to the above entitled cause, with the exception of the instant motion; and 
to disqualify each and all of the judges, and any previous judge, of this 
Court from presiding as trial judge at the trial of the above entitled 
cause, and as grounds therefor alleges as follows: 
1. That this Court, and each and all of the several judges thereof, 
including at least one retired judge of said Court, has personal) knowledge 
of the facts on which the Indictment in this case is predicated. 
2. That this Court, acting through its Chief Judge and each and all 


of the several judges thereof, has formed and expressed an opinion of the 
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"guilt'"’ of the defendant to the several counts of the Indictment, said 
Court and the said judges thereot declaring that they and the Court had 
been made the "victim" of the defendant's "crimes." 

3. That by reason of the facts set forth in paragraphs 1. and 2., 
each of the said judges are afflicted with personal bias and prejudice 
against the defendant and: 

(a) Cannot make a fair, unbiased or impartial determination 
on the merits of various motions or pleadings which the defendant, 
and perhaps the prosecution, intends to file herein. 

(b) Cannot make a fair. unbiased or impartial determination 
of questions affecting this defendant's federally protected consti- 
tutional rights. 

(c) Cannot enforce this deiendant's right to a fair and im- 
partial trial. 

4, That by reason of the facts set forth in paragraphs 1. and 2., 
this Court is afflicted with personal bias and prejudice against the de- 
fendant and: 

(a) Cannot make a fair, unbiased or impartial determination 
of any issue presented by this case. 

(b) Cannot conduct the proceedings herein against the defend- 
ant in accordance with the dictates of substantive or procedural 
due process of law. 

5. That each of the said judges are subject to and will be subpenaed 
to testify by the defendant in connection with the instant case and to give 
evidence at the trial thereof. 

6. That the nature of the charges against the defendant renders 


this Court and the judges thereof disqualified to act as "judges" in the 


premises by reason of legal bias. 

Wherefore defendant moves this Court: (1) Enter its order herein 
declaring that this Court, and each and all of the several judges thereof, 
and any former judge of said Court, is disqualified from hearing, con- 


sidering or determining any motion or pleadings of any kind whatever, 
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or from determining any other matters, pertaining to the above; entitled 
cause, excepting the instant motions and declaring that this Court, or 
the several judges thereof, and any former judge of said Court, individ- 
ually or collectively, is disqualified from presiding as trial judge at the 
trial of the above entitled cause. 
2. Enter herein forthwith its order requesting the proper author- 


ity to specially assign a judge, other than a retired or former judge of 


this Court, to hear, consider and determine all motions and pleadings, 
and all other matters, which may arise and appertain to the instant case. 
Said order to be made on the grounds of legal or subjective bias and 
prejudice, or on such other grounds as may seem proper and just to the 
Court. 
3. Or, in the alternative, to enter its order directing a change of 
venue of said cause to New York City, New York, for trial, or to some 
other jurisdiction competent jurisdiction. | 
This motion is also made and based on the attached affidavit and 
on the files and records of this Court in those cases mentioned|in the 
Indictment herein, and on all the records and files of this Court in the 
instant case, each and all of which are, by this reference, made a part 
of the present motion for all purposes. 


/s/ L. A. Harris 
Defendant and Attorney 
For defendant in propria persona 
200 - 19th St.,S. E. 
Washington, D.C. 


[Filed August 3, 1961] 
OPPOSITION TO DEFENDANT'S MOTION TO DISQUALIFY 
EACH AND ALL OF THE JUDGES OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Comes now the United States of America by its Attorney , David 


C. Acheson, United States Attorney in and for the District of Columbia, 
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and in opposition to defendant's motion respectfully states to the Court 
as follows: 

1. The Government denies that each and all of the several judges 
of this Court have personal knowledge of the facts on which the instant 
indictment is based. In the instant indictment the defendant is charged 
with knowingly and wilfully making a false. fictitious and fraudulent state- 
ment in certain criminal cases in that he did falsely state in a praecipe 
filed in each case that he was L. A. Harris and the attorney for the de- 
fendant in each such case, whereas the defendant was not actually L. A. 
Harris and was not qualified as attorney at law to represent the particu- 
lar defendant. It seems obvious trom the recital of these facts that each 
and everyone of the several judges of this Court would not have personal 
knowledge of these assertions unless they would have obtained this knowl- 
edge from newspaper accounts, Thus it is clear that each and every one 
of the judges would have no more knowledge of the facts of the charges 
against this defendant than they would of those against any other defend- 
ant whose indictment'is reviewed by the local newspapers. 

2. The Government denies that each and all of the judges of this 
Court have formed and expressed an opinion of the guilt of the defendant 
or expressed that the Court as a collective body, or any of the members 
thereof, has been made the victim of the defendant's crimes. 

3. That there is nothing of record to support the assertion, and it 
is specifically denied, that the Court or any member thereof has expressed 
any personal bias or prejudice against the defendant. 

4. The Government specifically denies that this Court, or any mem- 
ber thereof, is afflicted with personal bias or prejudice against the de- 
fendant so that he, the defendant, cannot receive a fair, unbiased and im- 
partial determination of any issue presented in this case. It is asserted 
that any member of this Court would be able to conduct the proceedings 
against the defendant in conformity with all the rights and privileges en- 
joyed by this or any other defendant in the trial of a criminal case. 


5. Whether or not each of the said judges of this Court are subject 
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to and will be subpeonaed by the defendant in the trial of the charges 
against him is too conjectural for comment. It is respectfully submitted, 
however, that to threaten each member of the bench with a subpoena in 
this fashion is an obvious abuse of judicial process. 
WHEREFORE, it is respectfully submitted that the motion on behalf 
of the defendant to disqualify each and every one of the judges of this Court 
be summarily denied. 


/s/ David C. Acheson 
United States Attorney 


/s/ Frederick G. Smithson 
Assistant United States |Attorney 


[Certificate of Service] | 


[Filed August 3, 1961] 
MOTION TO STRIKE AFFIDAVIT 
OF THE DEFENDANT 
Comes now the United States of America by its attorney} David 
C. Acheson, in and for the District of Columbia and respectfully moves 
to strike certain portions of the affidavit of the defendant heretofore filed 
in this Court by the defendant. In support of this motion the Government 
respectfully states: 
1. That the second full paragraph on the first page of said affidavit 
which begins "that on and after July 18, 1961"' contains matter not prop- 
erly the subject of an affidavit as it is hearsay upon hearsay and further 
that it is completely false, In this regard it is respectfully submitted to 
this Court that the office of the United States Attorney for the District of 


Columbia has no information regarding any special conference of the 


judges of this Court regarding the defendant or any cases in which he ap- 


peared as counsel. Further, the specific charge that the Chief Judge of 
the United States District Court for the District of Columbia met with the 
United States Attorney for the District of Columbia and with a committee 
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of the Bar of the District of Columbia to discuss the alleged misconduct 
of the defendant, or to inform the said officials of the determination of 
the Court with regard to such alleged misconduct, is a falsehood. Fur- 
there, it is specifically and categorically denied that the United States 
Attorney's Office was informed that the Court had been made the victim 
of the defendant's crimes and that he, the defendant, should be indicted 
and charged with making false statements in Praecipes filed in certain 
cases. or that he should be speedily apprehended and his trial expedited 
and that he should receive severe punishment in order to vindicate the 
court, or that in every criminal case in which the defendant appeared as 
counsel, each person charged and represented by the defendant therein, 
were to be informed that the Court would entertain a motion for a new 
trial or that a study should be prepared by the Committee on Admission 
and Grievances of the District of Columbia Bar Association to prevent 
any Similar occurrence. 

2. That it is respectfully submitted that the Court should strike 
so much of the affidavit of the defendant as alleges personal knowledge 
by him that every Judge of this Court bears towards the defendant any 
bias or prejudice, as sucha statement is conclusary and without basis 
in fact. It is specifically recommended that unless and until specificity 
of such bias and prejudice is succinctly set forth, such an allegation is 
not deserving of comment nor consideration. 

WHEREFORE, it is respectfully submitted that the Court should 
summarily strike each and every portion of the affidavit filed by the de- 
fendant in this case to which objection herein has been noted. 


/s/ David C. Acheson 
United States Attorney 


/s/ Frederick G. Smithson 
Assistant United States Attorney 


[Certificate of Service] 


[Filed August 15, 1961] 
AMENDED MOTION FOR MENTAL EXAMINATION 


Comes now the United States by its attorney, David C. Acheson, 
the United States Attorney in and for the District of Columbia, and in 
support of its amended motion for a mental examination of the defendant 
pursuant to the provisions of Title 24, 6 301 D.C. Code, as amended, 
states to the Court as follows: 

The defendant was indicted on July 10, 1961, in the District of 
Columbia, in a four-count indictment alleging four separate violations 
of Title 18, United States Code, Section 1001, in that he knowingly and 
wilfully made false, fictitious and fraudulent statements by falsely stat- 
ing in certain praecipes filed in several criminal actions in the| United 
States District Court for the District of Columbia, that he was | ee 
Harris and that he was the attorney for the defendants in each of said 
cases, when in truth and fact he was not the person L. A. Harris that he 
represented himself to be and that he was not qualified as an attorney- 
at-law to represent said defendants. 

2. While engaged in the trial of a lawsuit before this Court, the 
defendant fled from this jurisdiction on or about June 22, 1961 ,,and was 
thereafter arrested by agents of the Federal Bureau of Investigation, on 
July 6, 1961, in a hotel in San Francisco, California. At the time of his 
arrest, the defendant asserted to the Bureau agents that his name was 
"John D. Clark!" and the defendant produced documents to support his 
claim. Although the arresting officers identified the defendant |as being 
Daniel Jackson Oliver Wendel Holmes Morgan, the defendant insisted 
that he was not that person but was actually "John D. Clark." Subse- 
quent investigation revealed that the defendant's true name, in fact, was 
as previously indicated by the Bureau agents. After being removed to 
this jurisdiction for arraignment and trial, the defendant responded to 
the name "Daniel Morgan" in open court and has since represented him- 
self before this Court as being "L. A. Harris, Attorney for the Defendant." 
Investigation reveals that this defendant has utilized approximately 
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thirty-seven different aliases during his lifetime. 

3. This defendant has a criminal record beginning on July 9, 1928, 
at Salt Lake City, Utah, for the crime of grand larceny for which he was 
convicted, and numerous other offenses including burglary, unlawful pos- 
session of weapons, robbery, contempt of court as a result of falsely rep- 
resenting himself to be an attorney. During his lifetime the defendant 
has been convicted under eight different names. 

4. This office has been informed that the defendant utilizing the 
name of Robert Collins, while a prisoner at San Quentin Penitentiary in 
1932, under a sentence of five years to life for a conviction of armed 
robbery, was transferred to the Mendocino State Hospital on July 22, 
1932, for examination and possible treatment of a mental disorder. The 
hospital records indicate that while at the aforementioned Penitentiary 


the defendant was a constant source of trouble, yelling constantly , throw- 


ing things at guards and constantly refusing to work. The defendant re- 


mained at Mendocino State Hospital until January 26, 1933, when he was 
returned to San Quentin Prison, diagnosis "Not insane." The records of 
that Penitentiary relative to the defendant reflect that he was examined 
by a prison psychiatrist on three additional occasions between the period 
January 29, 1933 and April 8, 1933, at which time a diagnosis of "psycho- 
pathic inferior - paranoid trend” was made. 

5. While serving time at the State Prison of Southern Michigan, 
in 1944, the defendant was hospitalized for amnesia brought on by a head 
injury suffered approximately four months prior to his commitment. In- 
vestigation reveals that while so hospitalized the defendant, who was then 
using the alias of James Campbell, was diagnosed as an "inadequate per- 
sonality’ who had made two unsuccessful attempts at suicide and had 
"paranoid traits of a litigious nature." 

6. Contrary to the true facts, the defendant, on repeated occasions, 
has exhibited a determined bent to falsely represent and hold himself out 
to be a duly licensed and qualified attorney at law. For example, in 1932, 
while a patient at the Mendocino State Hospital, Talmage, California, the 
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defendant advised the hospital authorities that he was a graduate of Colum- 
bia University Law School being accredited as an attorney by the State of 
New York; that he had practiced law in his father's office for two and a 
half years, and then went to Los Angeles, California, to practice law. 
Again, in 1944, the records of the State Prison of Southern Michigan, 
Jackson, Michigan, indicate, that the defendant, while using the alias 
James Campbell, had been doing legal work for other inmates contrary 

to institution regulations. He was characterized by this institution as a 
"prison lawyer." Further, in 1949, investigation reveals, that the defend- 
ant assumed the identity and qualifications of one Edward A. Simmons, a 
duly licensed attorney in the state of Illinois, and the defendant jthen pur- 
sued the practice of law in Chicago, Illinois, from about 1949 to 1955. 
For this masquerade the United States District Court located at Chicago, 
Mlinois, in June, 1958, sentenced the defendant to a term of six months' 


imprisonment. Early in 1960, the defendant turned up in the District of 


Columbia, and by utilizing the same scheme he had adopted in Illinois, 
that is by assuming the identity and qualifications of one Lawrence Archie 
Harris, a duly licensed attorney in this jurisdiction, the defendant operat- 
ing with this borrowed front as "L. A. Harris," proceeded to engage, and 
did engage, in the practice of law before the Courts here for approximately 
eighteen months until his fraud was uncovered by responsible individuals 
and duly reported. 
7, Further investigation has revealed that the defendant over the 
past year and one half, within the District of Columbia, has engaged in 
frequent homosexual acts of perversion, with several individuals , some 
of which acts took place as recently as May, 1961. 
WHEREFORE, the premises considered, it is respectfully submit- 
ted to the Court that prima facie evidence exists that the accused may be 
of unsound mind or mentally incompetent so as to be unable to sufficiently 
understand the proceedings against him or to validly assist properly in 
his own defense, and it is submitted that the Court should order the ac- 
cused committed to the custody of the Superintendent of Saint Flizabeths 
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Hospital for a mental examination by the psychiatric staff of said hospital 


for a period not to exceed ninety (90) days. 


/s/ David C. Acheson 
United States Attorney 


/s/ Alfred L. Hantman 
Assistant United States Attorney 


[Certificate of Service] 


[Filed August 24, 1961] 
Verified Motion of Defendant 
to Disquality Judge on grounds 
of Legal and Personal Bias 

Comes now the defendant in the above entitled cause, in propria 
persona, and moves the above entitled Court to enter an order herein 
disqualifying the Honorable Joseph C. McGarraghy, one of the Judges of 
this Court, from hearing, considering or determining any motion, plead- 
ings, or any other matter whatever, pertaining to the above entitled cause, 
and as grounds therefor alleges as follows: 

1. Defendant was indicted on July 10, 1961, in the District of Colum- 
bia in a 4-count indictment alleging 4-separate violations of Title 18, 
United States Code, section 1001, allegedly occurring between April 29, 
1960, and May 12,1961, in that he made false, fictitious and fraudulent 
statements in certain praecipes filed by him in several criminal cases 
in The United States District Court for the District of Columbia. 

2. That on about April 29, 1960, and prior thereto, and at all times 
mentioned in the indictment in this case and in paragraph 1. of the instant 
motion, the Honorable Joseph C. McGarraghy was one of the Judges of 
this Court; that the said Joseph C. McGarraghy is now one of the Judges 
of this Court, and,as such Judge, has been assigned to hear, consider and 
determine plaintiff's motion, and amended motion; by which motions 
plaintiff seeks to have the defendant committed to St. Elizabeth Hospital 


for a period not to exceed 90-days "fora mental examination by the 
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psychiatric staff of said hospital," Plaintiff contending that "prima facie 
evidence exists that the accused may be of unsound mind or mentally in- 
competent so as to be unable to" understand the proceedings against him 
or to assist counsel in his own defense. 
3. That the movant-defendant has appeared in this court before the 
said Joseph C. McGarraghy as attorney for defendants in numerous crim- 
inal cases, and as attorney for plaintiffs in numerous civil cases; that as 
a result of such appearances, the defendant is well acquainted with the 
said Joseph C. McGarraghy. | 
4. That the said Joseph C. McGarraghy has personal knowledge of 
the facts on which the indictment in this case is predicated. 
5. That the subject-matter of the "offensives" alleged in the in- 
dictment involves and inseparably constitutes the "United States District 
Court for the District of Columbia" as a "party in interest" in/this cause; 
that because of the "interest" of the said District Court, the said Joseph 
C. McGarraghy, being a Judge and integral functionary of such Court, is 


a party with an "inseparable interest" in this cause; from which set of 


facts a presumption of legal bias against the defendant arises to disquali- 
fy the said Joseph C. McGarraghy from considering, hearing or determin- 
ing the plaintiff's said motions, or from hearing or determining any mat- 
ter in the above entitled cause affecting the substantial rights of the de- 
fendant. 
6. That the defendant has been informed and believes, and there- 
fore, on such information and belief, alleges the fact to be that |the said 
Joseph C. McGarraghy did, before and subsequent to the return of the 
indictment in this case, form and express an opinion as to the /['guilt" of 
the defendant on the several counts contained in the indictment; that the 
said Joseph C. McGarraghy did acquiesce or concur in a statement (is- 
sued by an official spokesman for this Court) declaring that defendant 
had "deceived and defrauded this court" by appearing as attorney in 
cases before it without having been duly admitted to practice before the 
Court; that the said Joseph C. McGarraghy did participate in a confer- 
ence or conferences of the Judges of this Court during which certain 
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determinations of fact and policy, in which he acquiesced or concurred, 
were, with respect to matters presented by the instant case, formulated 
by this Court; one such policy adopted by the Court and subsequently put 
into effect was and is: that in every criminal case where the accused 
filed a praecipe as attorney for the defendant, each such defendant was 
to be informed that this Court would entertain a motion for a new trial 
with a view towards setting aside all Judgements of convictions; that the 
said Joseph C. McGarraghy did, in fact, as late as August 18, 1961, pre- 
side as Judge in a criminal case (inwhich the accused had previously 
appeared as attorney for the defendant therein) pursuant to the aforestated 
policy of this Court; that the said Joseph C. McGarraghy, did, on the same 
August 18, 1961 (subsequent to presiding over the aforementioned crimi- 
nal case pursuant to the said "policy" of the Court") have before him 
plaintiff's said motion and amended motion for mental examination; that 
the said Joseph C. McGarraghy did conceal from the defendant the fact 
that he had presided over the aforementioned criminal case in which the 
accused had previously appeared as attorney; that the said Joseph C. 
McGarraghy , not withstanding the numerous objections of the defendant 
directed against his presiding as Judge at the hearing of said motions, 
did insist on the right to hear and determine the Plaintiff's said motions 
without stating that he had acted as Judge in the aforementioned criminal 
case. 

7. That the defendant has filed, and there is now on file in this 
Court in the above entitled cause, a petition for the issuance of a sub- 
pena to the said Joseph C. McGarraghy requiring him to appear as a wit- 
ness to testify on behalf of the defendant at the hearing on plaintiff's said 
motions (See Defendant's Petition for Issuance of Subpena on file in this 
Court). 

8. That by reason of the facts herein above set forth in paragraphs 


1 to 7, inclusive, the said Joseph C. McGarraghy is afflicted with bias and 


prejudice against the defendant and: 


(a) Cannot make a fair, unbiased or impartial determination 
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on the merits of plaintiff's motion and amended motion for mental 


| 
examination of the defendant, or on the various motions or plead- 


ings now pending determination herein. 
(b) Cannot make a fair, unbiased, or impartial determination 
of any issue presented by this case. 
(c) Cannot conduct the proceedings herein against the defend- 
ant in accordance with the dictates of substantive or procedural due 
process of law. 
(d) Cannot make a fair, unbiased or impartial determination 
of questions affecting this defendant's federally protected) constitu- 
tional rights. 
(e) Cannot enforce this defendant's right to a fair and impartial 
trial. 
WHEREFORE, the premises considered, defendant moves this Court 
to enter its order herein disqualifying the said Joseph C. McGarraghy 
from considering, hearing or determining the plaintiff's motion|/or amended 
motion for mental examination of the defendant; and further disqualifying 
the said Joseph C. McGarraghy from considering, hearing or determining 
any matter pertaining to the above entitled cause. 


/s/ L. A. Harris 
Attorney for Defendant 


) 


District of Columbia) ss. 
Verification and Affidavit of Defendant 


L. A. Harris, variously referred to by other names by prosecuting 
officials, being duly sworn, deposes and says: That he is the person men- 
tioned as the defendant in the foregoing annexed "Verified Motion of De- 
fendant To disqualify Judge;"" that he has read the said motion and knows 
the contents thereof; that he knows the same to be true of his own knowl- 
edge, except those matters and things therein alleged on information and 
belief, and as to such matters he believes it to be true. 
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Further affiant sayeth not. 
/s/ L. A. Harris 
Affiant and defendant 


| JURAT the 22nd day of August, 1961] 


Request for Waiver of Copy 


Because of his incarceration defendant is unable to secure sufficient 
Stationery with which to supply plaintiff with a copy of this document. 
This matter being beyond the control of the defendant, the indulgence of 
the Court is requested. Defendant requests that the Clerk of Court make 
a copy of the original of this document available to Plaintiff's Counsel. 


/s/ L. A. Harris 
Attorney for Defendant 


[Filed August 25, 1961] 


ORDER 


Upon consideration of the motion by the Government, for an exam- 
ination of the mental competency of the defendant, pursuant to Title 24, 
Section 301, of the District of Columbia Code, as amended August 9, 1955, 
and the representations made in support thereof, it is this 25th day of 
August, 1961, 

ORDERED, that the defendant be and he is hereby committed to 
Saint Elizabeths Hospital for a period not to exceed thirty (30) days for 
examination by the psychiatric staff of that hospital and that after such 
examination a report be made to this Court as 
to: 

(1) Whether the defendant is presently so mentally incompetent as 
to be unable to understand the proceedings against him or to properly as- 
sist in the preparation of his defense herein; and 

(2) Whether the defendant, at the time of the alleged criminal offense, 
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committed on or about April 29, 1960, until May 12, 1961, was suffering 
from a mental disease, or defect, and if so, whether his criminal acts 
were the product of his mental condition; and it is 
FURTHER ORDERED, that in the event there is no bed immediately 
available at Saint Elizabeths Hospital the defendant remain in the District 
of Columbia Jail to await transfer to Saint Elizabeths Hospital when a bed 
becomes available; and it is 
FURTHER ORDERED, that in the event the doctors of Saint Eliza- 
beths Hospital require additional time to complete their psychiatric ex- 
amination of the defendant, then upon a proper showing being made by the 


Government the Court will extend the time of the defendant's commitment 


to said hospital, and it is 
FURTHER ORDERED, that upon receipt by the Court of the report 

of the Superintendent of that hospital, the United States Marshal, or his 

designated deputy, is hereby authorized to bring the defendant, Daniel 


Jackson Oliver Wendel Holmes Morgan, before this Court for such fur- 
ther proceedings in this matter as may be necessary, or, in the event the 
hospital report indicates that the defendant is competent to stand trial, 
the United States Marshal, or his designated deputy, is hereby authorized 
to transport the defendant to the District of Columbia Jail to await further 
action of this Court. 


/s/ Joseph C. McGarraghy 
JUDGE 
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| Filed Sept. 14, 1961] 
[INDICTMENT] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Impanelled June 29, 1961, Sworn in July 5, 1961 


UNITED STATES OF AMERICA ) Criminal No. 755-61 
v. ) Grand Jury No. Original 


DANIEL JACKSON OLIVER WENDEL ) Violations: 18 U.S.C. 1001 

HOLMES MORGAN ) 18 U.S.C. 494 
22 D.C. Code 1303 
22 D.C. Code 1301 
22 D.C. Code 1401 
22 D.C. Code 2501 

The Grand Jury Charges: 

COUNT ONE: 

1. At all times hereinafter mentioned in this indictment, Lawrence 
Archie Harris, a person not indicted herein, was a duly licensed attorney 
admitted to practice law before the United States District Court for the 
District of Columbia, 

2. Commencing on or about April 29, 1960, and continuing until on 
or about June 22, 1961, within the District of Columbia, Daniel Jackson 
Oliver Wendel Holmes Morgan, the defendant herein, by a trick, scheme 
and device, utilizing the name L. A. Harris, did hold himself out to be 
the aforementioned Lawrence Archie Harris. As part of the aforesaid 
trick, scheme and device the defendant assumed and took unto himself 
the name, identity, and qualifications of the said Lawrence Archie Harris, 
without the latter's knowledge and consent. 

3. On or about September 26, 1960, within the District of Columbia, 
in a matter within the jurisdiction of the United States District Court for 
the District of Columbia, a department and agency of the United States, 
the defendant, in furtherance of the aforementioned trick, scheme and de- 
vice, using the name of L. A. Harris, did actively represent Orson G. 
White and Joseph R. Sampson before said Court, as their duly licensed 
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and qualified attorney, in the case captioned United States of America v. 
Orson G. White, et al., Criminal Case No. 365-60, and by said trick, 
scheme and device did knowingly and wilfully falsify, conceal and cover 
up certain material facts, namely, that the defendant's true name was 
Daniel Jackson Oliver Wendel Holmes Morgan and that the defendant was 
not licensed to practice law before said court. 


COUNT TWO: 
1. Paragraphs one and two of Count One of this Indictment are re- 
alleged and incorporated herein by reference. 
2. Onor about January 4, 1961, within the District of Columbia, in 
a matter within the jurisdiction of the United States District Court for the 
District of Columbia, a department and agency of the United States, the 
defendant, in furtherance of the aforementioned trick, scheme and device, 
using the name of L. A. Harris, did actively represent one Elsie V. Jones 


before said court, as her duly licensed and qualified attorney, in the case 
captioned United States of America v. Elsie V. Jones, Criminal Case 


No. 623-60, and by said trick, scheme and device did knowingly and 
wilfully falsify, conceal and cover up certain material facts, namely, 

that the defendant's true name was Daniel Jackson Oliver Wendel Holmes 
Morgan and that the defendant was not licensed to practice law before 
said court. 


COUNT THREE: 
1. Paragraphs one and two of Count One above of this indictment 
are realleged and incorporated by reference. 
2. Onor about January 6, 1961, within the District of Columbia, in 
a matter within the jurisdiction of the United States District Court for the 
District of Columbia, a department and agency of the United States, the 
defendant, in furtherance of the aforementioned trick, scheme and device, 
using the name of L. A. Harris, did actively represent one Robert F. 
Bell before said court, as his duly licensed and qualified attorney, in the 
case captioned United States of America v. Robert F. Bell, Criminal 
Case No. 635-60, and by said trick, scheme and device did knowingly and 
wilfully falsify, conceal and cover up certain material facts, namely , that 
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the defendant's true name was Daniel Jackson Oliver Wendel Holmes 
Morgan and that the defendant was not licensed to practice law before 
said court. 


COUNT FOUR: 

1. Paragraphs one and two of Count One above of this indictment 
are realleged and incorporated herein by reference. 

2. Onor about January 12, 1961, within the District of Columbia, 
in a matter within the jurisdiction of the United States District Court for 
the District of Columbia, a department and agency of the United States, 
the defendant, in furtherance of the aforementioned trick, scheme and 
device, using the name of L. A. Harris, did actively represent one Col- 
lins L. Powell before said court, as his duly licensed and qualified at- 
torney, in the case captioned United States of America v. Collins L. 
Powell, Criminal Case No. 884-60, and by said trick, scheme and device 
did knowingly and wilfully falsify, conceal and cover up certain material 
facts, namely, that the defendant's true name was Daniel Jackson Oliver 
Wendel Holmes Morgan and that the defendant was not licensed to practice 
law before said court. 


COUNT FIVE: 

1. Paragraphs one and two of Count One above of this indictment 
are realleged and incorporated herein by reference. 

2. On or about February 2, 1961, within the District of Columbia, 
in a matter within the jurisdiction of the United States District Court for 


the District of Columbia, a department and agency of the United States, 


the defendant, in furtherance of the aforementioned trick, scheme and de- 
vice, using the name of L. A. Harris, did actively represent one Robert 
Cooper before said court, as his duly licensed and qualified attorney, in 
the case captioned United States of America v. Robert Cooper, Criminal 
Case No. 756-60, and by said trick, scheme and device did knowingly and 
wilfully falsify, conceal and cover up certain material facts, namely, that 
the defendant's true name was Daniel Jackson Oliver Wendel Holmes 
Morgan and that the defendant was not licensed to practice law before said 
court, 
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COUNT SIX: 
1. Paragraphs one and two of Count One above of this indictment 
are realleged and incorporated herein by reference. 
2. Onor about May 16, 1961, within the District of Columbia, in 
a matter within the jurisdiction of the United States District Court for 
the District of Columbia, a department and agency of the United States, 
the defendant, in furtherance of the aforementioned trick, scheme and 
device, using the nameof L.A, Harris, did actively represent one] Charlotte 
J. Belt before said court, as her duly licensed and qualified attorney, in 
the case captioned United States of America v. Charlotte J. Belt et al., 
Criminal Case No. 258-61, and by said trick, scheme and device did know- 
ingly and wilfully falsify, conceal and cover up certain material facts, 
namely, that the defendant's true name was Daniel Jackson Oliver Wendel 
Holmes Morgan and that the defendant was not licensed to practice law 
before said court. 


COUNT SEVEN: 
On or about September 26, 1960, within the District of Columbia, in 
the case of United States of America v. Orson G. White et al., Criminal 
Case No. 365-60, the defendant, Daniel Jackson Oliver Wendel Holmes 
Morgan, before the United States District Court for the District of Colum- 
bia, a court of record, with intent to defraud, did falsely personate Law- 
rence Archie Harris, a duly licensed attorney admitted to practice before 
the United States District Court for the District of Columbia. 


COUNT EIGHT: 
On or about January 4, 1961, within the District of Columbia, in the 


case of United States of America v. Elsie V. Jones, Criminal Case No. 
623-60, the defendant, Daniel Jackson Oliver Wendel Holmes Morgan, be- 
fore the United States District Court for the District of Columbia, a court 
of record, with intent to defraud, did falsely personate Lawrence Archie 


Harris, a duly licensed attorney admitted to practice before the United 
States District Court for the District of Columbia. 
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COUNT NINE: 

On or about January 6, 1961, within the District of Columbia, in 
the case of United States of America v. Robert F. Bell, Criminal Case 
No. 635-60, the defendant, Daniel Jackson Oliver Wendel Holmes Morgan, 
before the United States District Court for the District of Columbia, a 
court of record, with intent to defraud, did falsely personate Lawrence 
Archie Harris, a duly licensed attorney admitted to practice before the 
United States District Court for the District of Columbia. 


COUNT TEN: 

On or about January 12, 1961, within the District of Columbia, in 
the case of United States of America v. Collins L. Powell, Criminal Case 
No. 884-60, the defendant , Daniel Jackson Oliver Wendel Holmes Morgan, 
before the United States District Court for the District of Columbia, a 
court of record, with intent to defraud, did falsely personate Lawrence 
Archie Harris, a duly licensed attorney admitted to practice before the 
United States District Court for the District of Columbia. 


COUNT ELEVEN: 

On or about February 2, 1961, within the District of Columbia, in 
the case of United States of America v. Robert Cooper, Criminal Case 
No. 756-60, the defendant, Daniel Jackson Oliver Wendel Holmes Morgan, 
before the United States District Court for the District of Columbia, a 
court of record, with intent to defraud, did falsely personate Lawrence 
Archie Harris, a duly licensed attorney admitted to practice before the 
United States District Court for the District of Columbia. 


COUNT TWELVE: 

On or about May 16, 1961, within the District of Columbia, in the 
case of United States of America v. Charlotte J. Belt et al., Criminal 
Case No. 258-61, the defendant, Daniel Jackson Oliver Wendel Holmes 
Morgan, before the United States District Court for the District of Colum- 


bia, a court of record, with intent to defraud, did falsely personate Law- 
rence Archie Harris, a duly licensed attorney admitted to practice before 
the United States District Court for the District of Columbia. 


COUNT THIRTEEN: 
On or about June 3, 1960, within the District of Columbia, the de- 
fendant, Daniel Jackson Oliver Wendel Holmes Morgan, for the|purpose 
of defrauding the United States, did falsely make and forge the name 
"L,, A. Harris" on a writing, to wit, a praecipe in the case of United 


States of America v. Alvin Gibson et al., Criminal Case No. 475-601. 
Following is a photostatic copy of the falsely made and forged praecipe: 


[Filed June 3, 1960] 
PRAECIPE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 3 day of June 1960 

United States of America ) 
v. : Crim. Action No. 475-60 

Matthew Bonner and Alvin Gibson ) 
The Clerk of said Court will enter my appearance for the 


above name defendants and each of them. 


/s/ L. A. Harris 
2514 - 14th St., N.W. 
Attorney for defendants 
Bonner & Gibson 


COUNT FOURTEEN: 
On or about October 29, 1960, within the District of Columbia, the 

defendant, Daniel Jackson Oliver Wendel Holmes Morgan, for the purpose 

of defrauding the United States, did falsely make and forge the name 

"],, A. Harris" ona writing, to wit, a praecipe in the case of United 

States of America v. Eugene A. David et al., Criminal Case No. 865-60. 

Following is a photostatic copy of the falsely made and forged praecipe: 
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[Filed October 28, 1960] 
PRAECIPE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 29 day of October, 1960 
United States of America 
vs. Civil Action No. 865-60 
Eugene A. Davis 


The Clerk of said Court will enter my appearance on 
behalf of Eugene A- Davis. 


/s/ L. A. Harris 
2514 - 14th St., N.W. 
Attorney for Deft. 
Eugene A. Davis 


COUNT FIFTEEN: 
On or about November 9, 1960, within the District of Columbia, the 


defendant, Daniel Jackson Oliver Wendel Holmes Morgan, for the purpose 
of defrauding the United States, did falsely make and forge the name 


"y,. A. Harris" ona writing, to wit, a praecipe in the case of United States 
of America v. Henry Jefferson, Criminal Case No. 678-60. Following is 
a photostatic copy of the falsely made and forged praecipe: 
[Filed November 9, 1960] 
PRAECIPE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 9th day of November, 1960 
United States of America ) 
vs. ; Civil Action No. 678-60 
Henry Jefferson ) 
The Clerk of said Court will enter my appearance on 
behalf of defendant Henry Jefferson. 


/s/ L. A. Harris 
2514 - 14th St., N.W. 
Attorney for defendant 
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COUNT SIXTEEN: 
On or about May 5, 1961, within the District of Columbia, the de- 
fendant, Daniel Jackson Oliver Wendel Holmes Morgan, for the purpose 
of defrauding the United States, did falsely make and forge the name 
"y,, A. Harris" on a writing, to wit, a praecipe in the case of United 
States of America v. Shirley A. Vest, Criminal Case No. 310-61. Fol- 
lowing is a photostatic copy of the falsely made and forged praecipe: 
[Filed May 5, 1961] 
PRAECIPE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 5th day of May, 1961 
United States ) 
vs. ; Civil Action No. 310-61 
Shirley A. Vest ) 
The Clerk of said Court will enter my appearance for 
Shirley A. Vest. 


/s/ L. A. Harris 
2514 - 14th St., N.W. 
Attorney for Defendant 


COUNT SEVENTEEN: | 
On or about May 5, 1961, within the District of Columbia, the de- 


fendant, Daniel Jackson Oliver Wendel Holmes Morgan, for the) purpose 
of defrauding the United States, did falsely make and forge the name 
"TL, A. Harris" on a writing, to wit, a praecipe in the case of United 
States of America v. Ronald J. Meachum, Criminal Case No. 382-61. 
Following is a photostatic copy of the falsely made and forged praecipe: 
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[Filed May 5, 1961] 
PRAECIPE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 5th day of May, 1961 
United States ) 
vs. Civil Action No. 332-61 
Ronald J. Meachum _) 
The Clerk of said Court will enter my appearance for 
Ronald J. Meachum. 


/s/ L. A. Harris 
2514 - 14th St., N.W. 
Attorney for Defendant 


COUNT EIGHTEEN: 
On or about May 12, 1961, within the District of Columbia, the de- 


fendant , Daniel Jackson Oliver Wendel Holmes Morgan, for the purpose 

of defrauding the United States, did falsely make and forge the name 

"y,. A. Harris" on a writing, to wit, a praecipe in the case of United 
States of America v. Alfred J. Meachum et al., Criminal Case No. 349-61. 
Following is a photostatic copy of the falsely made and forged praecipe: 


[Filed May 12, 1961] 
PRAECIPE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the day of May, 1961 
United States of America ) 
vs. ; Civil Action No. 349-61 
Alfred Meachum ) 
The Clerk of said Court will [enter] my appearance 
on behalf of Alfred Meachum. 


/s/ L. A. Harris 
2514 - 14th St., N.W. 
Attorney for defendant 
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COUNT NINETEEN: 
On or about September 13, 1960, within the District of Columbia, 
in the trial of the cases of United States of America v. John C. Nolan et 
al., Criminal Case Nos. U.S. 5373-60 and U.S. 5374-60, the defendant, 
Daniel Jackson Oliver Wendel Holmes Morgan, before the Municipal 
Court for the District of Columbia, a court of record, with intent to de- 
fraud, did falsely personate Lawrence Archie Harris, a duly licensed 
attorney admitted to practice before the United States District Court for 
the District of Columbia. 


COUNT TWENTY: 

On or about September 13, 1960, within the District of Columbia, 
the defendant, Daniel Jackson Oliver Wendel Holmes Morgan, having taken 
an oath before Catherine J. Sager, a Deputy Clerk of the Municipal Court 
for the District of Columbia, a competent person authorized by law to ad- 
minister oaths, that the statements and representations contained in an 
Attorney's Registration Card, No. 4446, dated September 13, 1960, a mat- 
ter in which the law authorizes an oath to be administered, subscribed 


by him on said date were true and correct, wilfully and contrary to such 
oath did in fact subscribe falsely to certain material matters contained 
in said Registration Card which he, the defendant, did not then jand there 
believe to be true, namely, that he was Lawrence Archie Harris, a mem- 
ber in good standing of the United States District Court for the! District 


of Columbia. 


COUNT TWENTY-ONE: 
On or about September 13, 1960, within the District of Columbia, 
the defendant, Daniel Jackson Oliver Wendel Holmes Morgan, with intent 
to defraud, falsely made and forged the name "L. A. Harris" on an At- 
torney's Registration Card in the Municipal Court for the District of 
Columbia. Following is a photostatic copy of said Registration Card in 


its entirety: 
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THE MUNICIPAL COURT FOR THE 
DISTRICT OF COLUMBIA 


I, Lawrence Archie Harris, do solemnly swear (or 
affirm) that Iam'a member in good standing of the United States 
District Court for the District of Columbia, having been duly ap- 
pointed on the 7th day of January, 1955, that I have not been sus- 
pended or disbarred by any court; that I will demean myself as 
an attorney and counselor of this Court uprightly and according 
to law; and that I'will support the Rules of this Court, the laws 
of the District of Columbia, and the Constitution of the United 
States. 


/s/ L. A. Harris 
Suite 103, Clifton Manor 
Building 
2514 - 14th Street, N.W., 
Washington, D. C. 


Subscribed and sworn to before me this 13th day of September, 
1960. 
WALTER F. BRAMHALL, Clerk 


By: /s/ Catherine J. Sager 
Deputy Clerk 


xk * 


NO. 4446 


oe eg AN 


NAME DATE OF REGISTRATION 


_____ NAME: OE eee 
Harris, Lawrence Archie September 13, 1960 


oo Se SS 


COUNT TWENTY-TWO: 

On or about March 28, 1961, within the District of Columbia, the 
defendant, Daniel Jackson Oliver Wendel Holmes Morgan, with intent to 
defraud made the following false representations and pretenses to Minnie 
Perry: 

That he, the said Daniel Jackson Oliver Wendel Holmes Morgan, 
was L. A. Harris, an attorney admitted to practice in the District of 
Columbia, and in this capacity for an agreed legal fee he would represent 
the said Minnie Perry's son James Perry, Jr., in connection with the case 
entitled United States of America v. James Perry, Jr., Criminal Case No. 


922-60, the said James Perry, Jr., theretofore having been convicted in 
said case before the United States District Court for the District of Colum- 
bia. 
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These representations and pretenses were false and the said Daniel 
Jackson Oliver Wendel Holmes Morgan, knew they were false, but Minnie 
Perry believing them to be true and relying upon them, on or about May 
2, 1961, within the District of Columbia, paid to the defendant, Daniel Jack- 
son Oliver Wendel Holmes Morgan, in partial satisfaction of the fee agreed 
upon, the sum of $200.00, to her detriment. 


COUNT TWENTY-THREE: 
On or about December 2, 1960, within the District of Columbia, the 
defendant, Daniel Jackson Oliver Wendel Holmes Morgan, with intent to 
defraud made the following false representations and pretenses to Louset- 
tia S. Bell: 
That he, the said Daniel Jackson Oliver Wendel Holmes Morgan, 
was L. A. Harris, an attorney admitted to practice in the District of 
Columbia, and in this capacity for an agreed legal fee he would represent 
the said Lousettia S. Bell's son Robert F. Bell, in the case entitled United 


States of America v. Robert F. Bell, Criminal Case No. 635-60 } before 
the United States District Court for the District of Columbia. | 


These representations and pretenses were false and the said Daniel 


Jackson Oliver Wendel Holmes Morgan, knew they were false, but Louset- 
tia S. Bell believing them to be true and relying upon them, on or about 
December 2, 1960, within the District of Columbia, paid to the defendant, 
Daniel Jackson Oliver Wendel Holmes Morgan, in partial satisfaction of 
the fee agreed upon, the sum of $250.00, to her detriment. 


/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 
A TRUE BILL: 


/s/ Charles E. Sando 
Foreman 


[Filed September 23, 1961] 


Department Of 
HEALTH, EDUCATION, AND WELFARE 
Saint Elizabeths Hospital 
Washington 20, D.C. 82 ,081 


In Reply Refer To: JHP/MMP 
Daniel J. O. W. H. Morgan 


September 21, 1961 


The Clerk 

Criminal Division 

United States District Court 
for the District of Columbia 

United States Courthouse 

Washington 1, D.C. 


Dear Sir: 


Mr. Daniel J. O. W. H. Morgan (Criminal Number 567-61) was 
committed to Saint Elizabeths Hospital on August 25, 1961, for a period 
not to exceed thirty days, upon an order signed by Judge Joseph C. Mc- 


Garraghy, to be examined by the psychiatric staff of this hospital. It 
was further ordered that a written report be submitted to the Court re- 
garding the patient's mental condition, mental competency for trial, 
mental condition on or about April 29, 1960, until May 12, 1961, and 
causal connection between the mental disease or defect, if present, and 
the alleged criminal act. 

Repeated attempts have been made to examine Mr. Morgan since 
the date of his admission to Saint Elizabeths Hospital, but he has been 
so uncooperative that we have been unable to perform adequate examina- 
tions upon which to base a valid opinion as to his mental condition or 
competency for trial. The examinations are inadequate and incomplete 
because of his refusal to cooperate in such examinations. There has 
been no change in this patient's attitude since his admission, nor has 
there been anything to indicate that he would become more cooperative 
should his commitment be extended beyond the stipulated thirty days. 
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We regret that Mr. Morgan's lack of cooperation has made it impos- 
sible for us to form a valid opinion as to his mental condition or com- 
petency for trial. 

Sincerely yours, 


/s/ Winfred Overholser 
Winfred Overholser, M. D. 
Superintendent 


Enclosure 
cc: United States Attorney 
for the District of Columbia 
Washington 1, D.C. 


United States Marshal 
United States Courthouse 
Washington 1,D.C. 


[9-23-61 Copy mailed to King David 1801-11th St., N. W.] 


[Filed October 31, 1961] In the United States District Court 
For The District of Columbia 


ORDER APPOINTING COUNSEL TO DEFEND 


Upon consideration of the motion of the defendant in the above- 
entitled cause, it is this 31st day of Oct. A.D., 1961 
ORDERED, That William B. Harris be, and he is, hereby| appointed 
to appear and defend on behalf of the said defendant. 


/s/ Matthew F. McGuire 
Judge 
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[Filed November 3, 1961] 
MOTION FOR ISSUANCE OF SUBPOENA 
Motion under Fed. Criminal Rule 17(b). 
Comes now the defendant in the above entitled cause, Daniel etc. 
Morgan, AKA L. A. Harris, and moves the Court to order the issuance 
of subpoenas on behalf of the defendant for the following named witnesses: 
(See attached sheet for names and addresses of witnesses). 


/s/ L. A. Harris 
Attorney for Defendant, pro se 


Above Motion Granted. 


Judge 
Dated: 


[Certificate of Service] 


[Filed November 3, 1961] 


MEMORANDUM ON MOTION FOR 
ISSUANCE OF SUBPOENAS 


1, That part of the motion which relates to the issuance of a sub- 
peona directed to certain judges of this Court, the United States Attorney 
and certain of his assistants, is denied with prejudice as palpably unrea- 
sonable on its face and for the further, but nevertheless the more urgent- 
ly compelling, reason that it fails to comply with Rule 17(b) of the Fed- 
eral Rules of Criminal Procedure. 

2. That part of the motion which relates to the therein named re- 
porters attached to the Court and the Clerk thereof is also denied for the 
reason that there is no showing as to what their testimony would be. 

3. That part of the motion which presumably is directed to indi- 
viduals presently confined in penal institutions which the Court regarded 
by virtue of the circumstance as a request for issuance of subpeonas ad 


testificandum is denied for failure to comply with the Rule. 


31 


4. That which relates to 14 others named withour further identi- 
fication in the motion is denied for the same reason but this without 
prejudice on the required showing being made and addresses being fur- 
nished. 

5. That which relates to so-called "Does" is denied. 

6. The application for a subpeona duces tecum addressed to one 
"Sando"' named as foreman of the 1961 July Grand Jury is denied. The 
same ruling is made with reference to the subpeona duces tecum ad- 
dressed to J. Rawls, Court Reporter, on the ground of lack of materiality. 


/s/ Matthew G. McGuire 
Chief Judge 


November 3, 1961 


[Filed November 6, 1961] 


MOTION FOR (1) A CONTINUANCE FOR AT 
LEAST THIRTY DAYS AND (2) FOR LEAVE TO 
PROCEED IN DEFENDANT'S BEST INTEREST 
Comes now counsel, William Beasley Harris, appointed by this 
Honorable Court under Order dated October 31, 1961 to assist and/or 
defend Daniel Jackson Oliver Wendel Holmes Morgan, the defendant here- 
in, and moves the Court for a continuance of the trial herein now sched- 
uled for Tuesday , November 7, 1961 for at least thirty days, and also 
moves the Court for leave to proceed in defendant's best interest, and 
as reasons therefor states as follows: 
1. That after a careful review of the indictment and other papers 
herein, and as a result of three (3) interviews with the defendant, it is 
the opinion of counsel that the facts of this case suggest that the defend- 
ant is suffering from a mental disease or defect, and that in order to de- 
fend properly against the charges in the indictment, evidence with respect 
to defendant's mental condition must be developed. Failure to develop 
such evidence will deprive defendant of a defense vital to the protection 
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of his interests. Failure to develop such evidence would prejudice the 
defendant and deprive him of the effective assistance of counsel. 

Counsel, therefore, requests additional time in order to secure 
competent diagnosis of defendant's mental condition at the time of the 
alleged crimes and of his present mental condition. There is indication 
of prior findings that defendant had paranoid traits of a litigious nature; 
counsel therefore wishes to secure records of past diagnoses as well as 
additional findings with respect to defendant's mental condition. 

Inasmuch as counsel was appointed only eight (8) days before the 
trial date, it is not possible to provide defendant with the effective as- 
sistance of counsel if this matter is tried on the scheduled date of Novem- 
ber 7, 1961. 

The defendant has refused to acquiesce in the use of the defense of 
insanity , and has informed counsel that if such a defense is made, the de- 
fendant will ask that appointed counsel be removed. Counsel recognizes 
the fact that a defendant has the power to dispense with the services of 
appointed counsel. But such waiver of counsel is effective only when the 
defendant acts with full understanding of his rights. Counsel hereby as- 
serts that he does not believe that under the circumstances of this case 
the defendant is competent to waive counsel or to determine the theory 
of his defense. In the words of the Court of Appeals in Seidner v. United 
States in which the appellant rejected the defense of insanity, "It would 
be anomalous indeed to require a possibly incompetent person to present 
the issue of his own incompetency while he repeatedly denies that he is 
now or ever has been mentally incompetent... 


"Appellant cannot be master of his own pleadings before the Dis- 


trict Court, inasmuch as he has repeatedly disavowed all attempts on the 


part of others to raise the issue of his competence ... If appellant is 
indeed mentally incompetent . . . we cannot rely upon his election as to 
whether that issue is to be raised in defense." 

In view of defendant's expected refusal of cooperation in the defense 
projected by counsel, it is the judgment of counsel that this matter should 
be continued as requested. 
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Counsel wishes to call the Court's attention to how the defendant 
continues to sign various pleadings which he has filed. This is cited as 
suggestive of a continuation of a paranoid trait previously diagnosed and 
of the possible existence of advanced stages. 

2. That for these and such other and further reasons aS may be 
urged orally, counsel is convinced that further investigation of defend- 


ant's mental condition is essential to the prevention of error in the trial 
| 


of this matter. 


POINTS AND AUTHORITIES IN 
SUPPORT OF MOTIONS 

. Clark vs. United States, U.S. Appeals D.C. #14,243 (1958) 
. Adams vs. United States, 317 U.S. 269 (1942) 
. Uveger vs. Commonwealth of Pennsylvania, 335 U.S. 437 (1948) 
. Johnson vs. Zerbst, 304 U.S. 458 (1938) 

Seidner vs. United States, 260 F 2d 732 (C-A. D.C. 1958) 
Government's motion for mental examination of this defendant 
in Criminal Number 567-61 in this Court. 
. Brown vs. United States, 264 F 2d 363 (CA. D.C. 1959) 

8. Canons of Professional Ethics, 4, 5,15, and 16 

Respectfully submitted, 


/s/ William Beasley Harris 
Attorney appointed by the Court 
to assist and/or defend 


[Certificate of Service] 


[Filed November 6, 1961] 
MEMORANDUM 
Motion denominated "Motion for (1) a continuance for at least 
thirty days and (2) for leave to proceed in defendant's best interest" is 


denied without prejudice. 
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Counsel for defendant appointed by the Court to act in that capacity 
or as amicus curiae has applied on this date, November 6, 1961, for con- 
tinuance of the trial in the above entitled matter, which is scheduled for 
Tuesday November 7, 1961. 

The basic reason is that counsel has concluded that the defendant 
is suffering from a mental disease or defect and that in order to defend 
properly against the charges of the indictment, evidence with respect to 
defendant's mental condition must be developed. 

Initially there was a previous indictment which was returned on 
July 11, 1961, Cr. No. 567-61. At that time he was arraigned before 
Judge Pine. On October 4, 1961 defendant's motion to disqualify all judges 
of the Court was heard and argued and denied by the Court (Judge Sirica) 
and then, on August 18, 1961 the Government filed an "Amended Motion 
for Mental Examination" and Judge McGarraghy of this Court directed 
that defendant be subjected to a mental examination as to his competency. 
He then was sent to St. Elizabeths Hospital. He has consistently refused 
to cooperate with psychiatrists there. 

This is evidenced by 2 communication of September 21, 1961 ad- 
dressed to the Court by the Superintendent of St. Elizabeths Hospital to 
the effect that in response to Judge McGarraghy's order for a 30-day 
committal for the purpose of psychiatric examination: 

"Repeated attempts have been made to examine Mr. Morgan 
since the date of his admission to St. Elizabeths Hospital but he 
has been so uncooperative that we have been unable to perform 
adequate examinations upon which to base a valid opinion as to his 

_ mental condition or competency for trial. The examinations are 
inadequate and incomplete because of his refusal to cooperate in 
such examinations. There has been no change in this patient's at- 
titude since his admission, nor has there been anything to indicate 


that he would become more cooperative should his commitment be 
extended beyond the stipulated thirty days. [Emphasis supplied.] 
We regret that Mr. Morgan's lack of cooperation has made it 
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"impossible for us to form a valid opinion as to his mental condi- 


tion or competency for trial." | 


The Court is well aware of the provisions of Title 24 6 301 of the 
D. C. Code, and of Title 18 8 4244 of the U.S. Code. They are not incon- 
sistent, and do not in any way prejudice defendant from interposing the 
plea of insanity as a defense at the trial, nor inhibit the trial judge from 
proceeding accordingly under the terms of the local statute. Therefore, 
on the present record, the present motion is denied without prejudice. 


/s/ Matthew F. McGuire 
Chief Judge 


November 6, 1961 


[Filed November 7, 1961] 
PRAECIPE 


The Clerk of said Court will please withdraw my appearance as 
counsel assigned by the Court to assist and/or defend. | 
/s/ William Beasley Harris 


Approved: 


/s/ John D. Martin 
Judge 


[Filed November 22, 1961] 
INSTRUCTIONS 


1. When it is within the power of the prosecution to produce strong- 


Declined er and more satisfactory evidence than that which is produced|at the trial, 
Martin, J. 


you should regard the weaker and less satisfactory evidence with distrust. 
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2. Where the prosecution fails to put before the jury evidence de- 
Granted signed to rebut that which was produced by the defense, you should con- 
Pe sider as proved the facts established by the uncontroverted evidence sub- 
mitted by the defense. 
Granted 3. In all crimes there must exist a joint operation of "act" and 
Narn: 1- intent” or ciminal negligence. 
4. There is no'Federal or District of Columbia statute which makes 
Granted it a criminal offense to practice law without a license. The jury is told 
Martin. ‘- that in the District of Columbia it is not a criminal offense to practice 
law without a license. Therefore, the jury may not find the defendant 
guilty of the several counts, or on any of the counts, set forth in the In- 
dictment simply because of the fact, if it is a fact, that he practiced law 
without a license; since, as I have heretofore stated, the practice of law 
without a license in the District of Columbia is not a criminal offense. 


5. Where, as here, the indictment charges fraud through trick, 


Granted 


Martin. J. scheme and device, and false personation, with intent to defraud, the de- 


fendant is entitled to show, and the jury should consider, all the facts and 
circumstances surrounding the transactions which tend to refute such 
charges. Therefore, it is proper and competent for the defendant to show 
that he did not use the name "L. A. Harris" with intent to defraud. In 


this porcion Hat connection, it is competent for the defendant to show, and the jury 


Martin, J. should consider, his competency, the kind, quantity and quality of the 


services he performed, whether he acted in good faith, whether he en- 
deavored to carry out his agreements, whether there was accord and 
satisfaction, or any other such matter as would tend to negate or refute 
such charges. 
roe 6. There is no Federal or District of Columbia statute which makes 
ch nee a criminal oienseizor a persen to er. = oad or names, with which he 
was not christened/ The jury is told that in the District of Columbia it 
is not a criminal offense to use an alias or a name, or names, with which 
one was not christened. Therefore, the jury may not find the defendant 


guilty of the several counts, or on any of the counts, set forth in the 


r 


Granted 


Martin, J. 


Granted 
Martin, J 


Granted 


Martin, J. 


Granted 


Martin, J. 


Granted 
» |Martin, J. 


= Granted 


|Martin, J. 
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indictment simply because of the fact, if it is a fact, that he used a name, 
or names, other than his original or christened name. 
7. License simply means permission or authorization to perform 
some task or accomplish some objective. The person or authority grant- 
ing such permission or authorization is called the licensor; the person 
upon whom such permission or authorization is conferred is called the 
licensee. A license need not be in writing but may be conferred orally 
or its existence may be validly established by the joint conduct of the 
licensor and the licensee. 
8. Attorney is defined as follows: In the most general sense this 
term denotes an agent or substitute, or one who is appointed and author- 
ized to act in the place or stead of another. | 
9, Attorney at Law - An advocate, counsel or official agent em- 
ployed in preparing, managing and trying cases in the courts. | An officer 
in a court of justice, who is employed by a party in a cause to |manage it 


for him. 


10. Agent - One who represents and acts for another under the con- 


tract or relation of agency. 
One who undertakes to transact some business, or to manage Some 
affair, for another, by the authority and on account of the latter, and to 
render an account of it. 
11, Principal - In the Law of Agency - The employer or |constitutor 
of an agent; the person who gives authority to an agent or attorney to do 
some act for him. 
One, who, being competent sui juris to do any act for his own bene- 
fit, or on his own account, confides it to another person to do for him. 
12. Where, as in this case, because of his own infancy, the testi- 
mony of a person claiming to be an older brother who had no personal 
recollection of the birth of an alleged younger brother, but relied en- 
tirely on what his parents told him, is offered to establish the birth and 
blood relationship of the alleged younger brother, the jury is told that 
such testimony, standing alone, does not establish their status as blood 
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brothers; and such evidence, standing alone, does not establish that the 
defendant's true name is Daniel Jackson Oliver Wendel Holmes Morgan 
as alleged in the indictment. 


Granted 13. A plea of not guilty puts in issue every material allegation set 


Martin. J. 5. sth in the indictment. 


14, The jury is told that the defendant may not be convicted of any 


Granted 


as amenve“offense alleged in the several counts of the indictment by reason of any 


"act" done(or any "intent" formed) exclusively in the State of Illinois; 


and the jury is charged to disregard any evidence which tends to show 
any "act’(or ‘intent") in the State of Illinois which, if committed within 
the District of Columbia, might be construed as unlawful. 

15. The jury is told that nothing in Title 18, U. S. C., Section 1001, 
requires the defendant to state his "true" name ina praecipe allegedly 
filed by him in the U. S. District Court for the District of Columbia, since 


Declined 
Martin, J. 


such praecipe is nota material matter within the meaning of said statute; 

but such praecipe was and is designed for the purpose of communication 

between the persons whose name and address appears thereon and the 

clerk of the court. 

ae 16. No person can be convicted of perjury unless it can be shown 

Martin, J. from the evidence that he took the oath prescribed by law. The jury is 
told that the defendant may not be found guilty of perjury unless the jury 
is convinced by competent evidence, beyond a reasonable doubt, of the 
following facts: (1) That the defendant in fact actually took the oath; 
(2) that the person who administered oaths had been proven to have been 
duly qualified to administer oaths; (3) that the matter on which the oath 
was given was a material matter; (4) that such matter was a matter in 
which the law authorizes an oath to be administered; (5) that the defend- 
ant made oath that such matter was true and correct; (6) that he willfully 
and contrary to such oath did in fact subscribe falsely to a material mat- 
ter which he did not then and there believe to be true; (7) that all of this 
occurred in the District of Columbia. 


Declined 17. In considering the charges of false personation, the jury is told 
Martin, J. 
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that the possibility of injury to the person alleged to have been falsely 

personated must be real, not merely speculative or fanciful or too re- 

mote in point of time, place and circumstance. 

Gants 18. A birth certificate or a certificate of death properly authenti- 
cated, establishes the therein stated matter. 

Respectfully Submitted 


/s/ King David, Esq. 
Attorney for Defendant 


L. A. Harris 
Defendant Pro Se 


Copy Served on 
Counsel for Government 


[Filed November 24, 1961] 
MOTION FOR NEW TRIAL 


Comes now the defendant, by and through his Attorney, King David, 
and moves this Honorable Court for a new trial, and as grounds therefor 
alleges as follows: 

Errors Assigned and Complained of: 


. That the verdict of the jury is contrary to law. 


1 
2. That the verdict of the jury is contrary to the evidence. 
3 


. That the verdict of the jury is contrary to law and to the evidence. 
4. That the Court erred in its rulings on questions of law which 
arose during the course of the trial. 
5. That the Court erred in admitting in evidence, over the objections 
of the defendant, certain testimony and various objects or exhibits offered 
by the prosecution. 
6. That the Court erred in rejecting certain testimony or evidence 
and various objects or exhibits offered by the defendant. 
7. That the Court erred in refusing to grant defendant's |motion to 
strike from the record herein certain improper, incompetent, lirrelevant, 
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or immaterial, testimony or evidence prejudicial to the defendant. 

8. That the Trial Judge erred in refusing to permit the defendant 
to present any of the motions which had theretofore been presented to 
the regular sitting judges of this Court, or to consider the same, on the 


grounds that said motions had been passed on by said judges and that he, 


the trial judge, had been assigned to try this cause and not to hear mo- 
tions previously decided by the regular sitting judges of this Court. 

9, The Court erred in refusing to order the service of defendant's 
subpoenas as directed by the order of Judge Edward M. Curran of this 
Court on October 25, 1961. 

10. That the Court erred in quashing subpoenas issued by the de- 
fendant pursuant to Judge Curran's order of October 25, 1961. 

11. That the trial judge erred in refusing to direct the marshal to 
serve certain subpeonas issued by the defendant. 

12. That the Court erred in quashing certain subpeonas issued by 
the defendant. 

13. That the Court erred in directing the Marshal not to serve cer- 
tain subpeonas issued by the defendant. 

14. That the trial judge erred in refusing to direct the Marshal to 
serve subpoenas issued by the defendant to certain federal judges solely 
on the ground that he considered it disrespectful and discourteous to is- 
sue a subpoena to a "federal judge," stated in the presence of the jury, 
but that he would quietly send for such judge or judges if the defendant 
could show a need therefor, rather than to issue the requested subpoenas 
as a matter of law. 

15. That the Court erred in denying the defendant's motion on voir 
dire examination to discharge the panel venire of prospective jurors from 
which the trial jury was drawn because of statements made in the pres- 
ence of said jury by a prospective juror, who was discharged by the Court 
for bias, which was prejudicial to the defendant. 

16. That in view of the newspaper and other publicity given to this 
case, the Court erred in refusing to sequester the jury as requested by 
the defendant. 
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17. That the Court erred in permitting the Government to present 
a panel venire of prospective jurors consisting almost entirely of govern- 
ment employees and from which panel the defendant was compelled to 
select the trial jury. 

18. That the Court erred in permitting the jury to separate after 
a majority of the members of said jury stated to the Court that they were 
worried and afflicted with personal problems, particularly in view of all 
the facts and circumstances of the case. 

19. That the Court erred in proceeding to the trial of this cause 
with the Jury herein, after a majority of the members of said jury had 
stated that they had serious personal problems which, by their very na- 
ture, would interfere with their proper functions as jurors in this cause. 


20. That the Court erred in permitting the prosecution to cross- 


examine defense witnesses far beyond the scope of the direct examination 
| 


conducted by the defense. 
21. That the Court erred in restricting the defendant in his cross- 
examination of government witnesses. 
22. That the Court erred in receiving in evidence testimony and 
objects with respect to "acts" performed in the State of Illinois and other 
incompetent matters relating to things said to have been done with out the 
District of Columbia, to the prejudice of the defendant. 
23. That the Court erred in denying defendant's motion for a mis- 
trial after a witness, from Illinois testifying on behalf of the government, 
stated that the defendant had opened such witness' mail notwithstanding 
the Court's later action striking such testimony and instructing the jury 
to disregard the same. 
24. That the Court erred in denying defendant's several motions 
for a mistrial. 
25. That the Court erred in denying at the conclusion of the Govern- 
ment case-in-chief, defendant's motion for judgment of acquittal. 
26. That the Court, prior to the assignment of the trial judge herein, 
erred in denying the several written and oral motions presented by the de- 
fendant. 
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27. That the trial court, acting through the assigned trial judge, 


erred in denying the several written and oral motions presented by the 


defendant. 

28. That the Court erred and was without jurisdiction to try this 
cause for the reason that several of the offenses charged in the indictment 
were offenses against the very Court which tried the defendant, and was, 
and is, contrary to the basic principle of fair play which is inherent in 
our system of jurisprudence and which prohibits the accuser, or a party 
in interest, from trying the accused. 

29. That the Court erred in refusing or failing to rule on various 
objections made by the defendant during the course of the trial. 

30. That the Court made certain remarks or comments before the 
jury during the voir dire examination of prospective jurors, and through- 
out the course of the trial, which were improper and highly prejudicial 
and could not help but influence the jury against the defendant. 

31. That the Court erred in refusing, at the request of the defend- 
ant, to instruct the jury to disregard its remarks or comments which the 
defendant assigned as prejudicial misconduct when the same were made. 

32. That the Court erred in denying the defendant's motion to strike 
certain testimony from the trial record after the Court had sustained the 
defendant's objection thereto, and in granting defendant's motion to strike 
certain other testimony to which an objection by the defendant had been 
sustained, and in striking, on its own motion, certain other testimony to 
which defendant's objection had been sustained, and on striking on its own 
motion, certain other evidence to which the Court itself interposed an ob- 
jection, causing such confusion as to deprive the defendant of the favor- 
able benefits of such rulings, to the prejudice of the defendant. 

33. During his interrogation of the various witnesses, the prose- 
cuting attorney followed, and was permitted by the Court to follow, over 
the objections of the defendant, a course of conduct or action which was 
calculated to deny and deprive, and which did in fact deny and deprive, 
the defendant of a fair and impartial trial. 
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34, The comments, remarks and conduct of the prosecuting at- 


torneys, exhibited during the course of the trial, inside and outside of 


the court room, were such as to constitute misconduct of the gravest 
character and prejudiced the defendant before the jury, and could not be 
cured by any instruction or direction of the Court, and so influenced the 
course and outcome of the trial as to deprive this defendant ofa fair and 
impartial trial. 
35. That the entire course of the proceedings by which the verdict 
and conviction of the defendant herein was obtained rendered it impos- 
sible for the defendant to receive a fair and impartial trial in the premises. 
36. That the court erred in refusing to permit counsel for the de- 
fendant to fully state several proffered motions and in ruling on said prof- 
fered motions in anticipation of the contents thereof. 
37. That the Court erred in denying, at the conclusion of all the 
evidence in the case, and after both sides had rested their case, defend- 
ant's motion for judgment of acquittal on counts 1, 3,4, 7,9, 10, 13, 15, 
16,19, 20, 21, 22 and 23 of the indictment. 
38. That during his opening argument to the jury, the prosecuting 
attorney was guilty of flagrant misconduct, misstated the evidence adduced 
at the trial and made improper and intemperate remarks, stated facts to 
be within his personal knowledge as being true, though unwarranted by 
the evidence; all of which greatly prejudiced the defendant in his right to 
a fair and impartial trial. 
39. That during his closing argument to the jury, the prosecutor 
accused the defendant of contemptuous conduct toward the Court and made 
repeated, violent appeals to the passions and prejudices of the jury; that 
the prosecutor accused defendant's associate counsel of committing ob- 
senities and of resorting to blasphemous conduct in order to win a case 
and mocked defense counsel's religious calling as a minister jof the gos- 
pel and called attention to the fact that the defendant did not take the stand 
by adroitly challenging defendant's counsel to take the stand and testify 
and accusing the defendant and defense counsel as making a "circus" of 
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the Court and charging that the defendant had made a "mess" of the cases 
in which he had appeared as counsel; all of which constituted flagrant mis- 
conduct on the part of the prosecutor and was done deliberately and with- 
out the slightest justification, thereby depriving this defendant of that fair 
and impartial trial to which the Constitution and the Laws of this land say 
he is affirmatively entitled. 

40. That the Court erred in failing to fully and fairly charge the 
jury herein on matters of law. 

41. That the Court erred in failing to fully and properly charge the 
jury herein with respect to the principles of law applicable to the facts 
of this case. 

42. That the Court erred in failing to charge the jury as requested 
by the defendant. 

43. That the Court erred in its charge to the jury and erroneously 
and improperly charged the jury in matters of law. 

44. That the Court erred in giving a charge to the jury which as- 
sumed a fact in issue material to the defendant's conviction. 

45. That the Court erred in failing to define "a reasonable doubt" 
in its charge to the jury. 

46. That the Court erred in failing to properly charge the jury on 
the "presumption of innocence." 

47. That the Court erred in failing to instruct the jury on the rules 
to be applied in testing the credibility of witnesses. 

48. That the Court erred in failing to charge the jury that the Gov- 


ernment was required to prove every element of the offenses charged in 


each count of the indictment beyond a reasonable doubt before it could 


convict the defendant. 

49, That the Court erred in failing to charge the jury that any testi- 
mony which was offered and afterwards ordered stricken by the court dur- 
ing the course of the trial, or any exhibit offered and not received in evi- 
dence by the court, should be disregarded by the jury. 

50. That the Court erred in failing to charge the jury that it was 


45 


not at liberty to base its verdict on mere conjecture, surmise, specula- 
tion, chance, or suspicion, or upon the argument of counsel, but/that its 
verdict should be based solely on the evidence presented and admitted 
by the Court. 
51. That the Court erred in failing to inform the jury of the dis- 
tinction between the rule of "presumption of innocence" and the doctrine 
of "a reasonable doubt." 
52. That the Court wrongfully, improperly and erroneously charged 
the jury in matters of law with respect to counts 1, 3,4,7,9, 10, 13,15, 
16,19, 20, 21, 22 and 23 of the indictment. 
53. That by reason of the indictment and the special elements and 
facts in this case, it was not possible for the defendant to receive a fair 
and impartial trial at the hands of government employees who sat as mem- 
bers of the jury herein, by virtue of which the defendant was deprived of 
his right to a fair and impartial trial. 
54, That the Court erred in refusing to permit the jury its deliber- 
ation of the case to utilize the indictment as originally returned by the 


Grand Jury herein, under appropriate instructions from the Court. 


55. That the verdict of the jury is invalid and void for the reason 
that it does not specifically set forth the counts or counts of the indict- 
ment on which it is predicated. 

56. That by reason ofthe errors herein above assigned, and for such 
other and further reasons as may be urged at and during the hearing of 
this motion, the defendant was denied and deprived of a fair and impartial 
trial in violation of his rights under the due process of law clause of the 
5th Amendment to the Federal Constitution and in violation of his rights 
as enumerated in the 6th Amendment to the same Constitution. 

Wherefore, the premises considered, movant respectfully submits 
that the verdict herein should be set aside and held for nought , and that 
in the interest of justice and fair play the defendant should be granted a 


new trial. 
/s/ King David 
Attorney for Defendant 


[Certificate of Service] 


[Filed November 24, 1961] 
JUDGMENT AND COMMITMENT 
On this 24th day of November, 1961, came the attorney for the 


government and the defendant appeared in person and by counsel, King 
David, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of 
Sections 1001 and 494, Title 18 of the United States Code, and Violation 
of Sections 1303, 1301, 1401 and 2501 of the District of Columbia Code, 
as charged in Counts 1, 3,4,7,9,10,13,15, 16,19, 20, 21, 22 and 23 
and the court having asked the defendant whether he has anything to say 
why judgment should'not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court. 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of 18 months to 5 years on each of Counts 
1,3,4,7,9,10 and 19, said sentences by the Counts to run concurrent- 
ly; 1 year to three years on each of Counts 22 and 23, said sentences to 
run concurrently by the Counts and to run concurrently with the sentences 
imposed on Counts 1, 3,4, 7,9, 10 and 19; 3 years to 10 years on each of 
Counts 13, 15, 16, 20 and 21, said sentences to run concurrently by the 
Counts and concurrently with the sentences imposed on Counts 1,3, 4, 
7,9,10,19, 22 and 23. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified of- 
ficer and that the copy serve as the commitment of the defendant. 


/s/ John D. Martin 
United States Circuit Judge 
sitting by designation 


A True Copy. Certified this 24th day of November, 1961. 
HARRY M. HULL, Clerk By: /s/ Paul A. Roser 
Deputy Clerk. 
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[Filed November 24, 1961] 
[ DENIAL OF MOTION FOR NEW TRIAL ] 
On this 24th day of November, 1961, came the Attorney of| the 
United States, the defendant in proper person, and by his counsel, King 


David, Esquire; whereupon, the motion of the defendant for a new trial, 


coming on to be heard, after argument by counsel is by the Court over- 
ruled; thereupon, the motion of the defendant for arrest of judgment, 
coming on to be heard, after argument by counsel is by the Court over- 
ruled. 
The defendant is remanded to the District of Columbia Jail. 
By direction of 
John D. Martin, Sr. 


Pacha erate a 
Presiding Judge | 
Criminal Court # Six 


Present: HARRY M. HULL, Clerk 


United States Attorney By: /s/ Paul A. Roser 


By: Luke Moore and Chas. Deputy Clerk 
T. Duncan 
Assistant United States Attorneys 


H. Kaitz 
Official Reporter 


[Filed December 2, 1961] 
NOTICE OF APPEAL 


Name and Address of Appellant: Daniel etc. Morgan, D.(C. Jail, 
200 19th St., S.E., Washington, D.C. 
Name and Address of Appellant's Attorney: Daniel etc. Morgan 
Pro Se, 200 - 19th St., S.E., Washington, D.C. 
Offense: False personation, etc.: 
Concise statement of judgment or order, giving date, any sentence: 


Conviction of multiple counts of false personation, etc., and sentenced to 
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3 to 10 years imprisonment on November 24, 1961. 
Name of institution where now confined, if not on bail: D.C. Jail. 
I, the above named appellant, hereby appeal to the United States 
Court of appeals for the District of Columbia Circuit from the above 
stated judgment. 


/s/ Daniel etc. Morgan 
Date: November 24, 1961 Appellant 


/s/ Daniel etc. Morgan Pro Se 
Attorney for Appellant 


[Filed December 27, 1961] 


NOTICE TO CONVICTED PERSONS 
WHO FILE APPEAL 


Under Rule 38 (A) (2), Federal Rules of Criminal Pro- 
cedure, a sentenced person who appeals from his con- 
viction may be transferred lawfully thereafter to the 
institution designated for service of sentence unless 
such person elect not to commence service of sentence. 


NAME MORGAN, Daniel J. DCDC NO. 132460 


——_EOE ee 


ELECTION AGAINST SERVICE OF SENTENCE 
Having heretofore taken an appeal from my conviction and sentence 
imposed November 24, 1961, in the U. S. District Court, District of 


Columbia, I now elect not to commence service of said sentence. 
Signed this 26 day of December, 1961. 
/s/ Daniel Morgan 
Witness: /s/ Raymond Bernot 
Record Administrator 
CC 755-61 


* 
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[Filed April 24, 1962] 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


DANIEL JACKSON OLIVER WENDEL 
HOLMES MORGAN, 

No. 16, 782 
Criminal 755-61 


Appellant 
Vv. 


UNITED STATES OF AMERICA, 
Appellee 


) 
) 
) 
) 
) 
) 
) 


ORDER 


Upon oral motion of the counsel for Appellant in the above matter, 
the clerk of the United States District Court for the District of Columbia 
is hereby directed to certify and transmit to the United States Court of 
Appeals for the District of Columbia Circuit, the following sik from 
United States v. Morgan, Cr. No. 567-61 as a supplement to the record 
in the above case: 

1. Motion of Defendant to Disqualify Each and All of the Judges 
of the United States District Court for the District of Columbia) (July 2, 
1961). 

2. Opposition to Defendant's Motion to Disqualify Each and All of 
the Judges of the United States District Court for the District of Colum- 
bia (Aug. 3, 1961). 

3. Motion to Strike Affidavit of the Defendant (Aug. 3, 1961). 

4. Government's Amended Motion to Commit Appellant to St. 
Elizabeths Hospital for Mental Examination (August 15, 19 61). 

5. Motion of Defendant to Disqualify Judge on Grounds of Legal 
and Personal Bias (Aug. 24, 1961). | 

6. Order Committing Appellant to St. Elizabeths Hospital for 
Mental Examination (Aug. 25,1961). 

7. Communication to the Court by the Superintendent of St. Eliza- 
beths Hospital Regarding Mental Examination of Appellant (Sept. 21, 1961). 

8. Order Dismissing the Proceedings in Cr. No. 567-61! (Sept. 4, 
1961). | 


April 24, 1962 /s/ Edward A. Tamm 
District Judge 


Brief for sppellant 


eae ener 


UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 16, 782 


a —— 


DANIEL JACKSON OLIVER WENDEL HOLMES MORGAN, /ppellan’ 


a, 


UNITED STATES OF AMERICA, appellee 


Appeal from the United States District 
Court for the District of Colunbis 


MONROE H, FREEDMAN 
720 - 20th St., NW 
Viashington 6, D.C. 


(Counsel for cult by 
appointment of this 
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JURISDIOT ONAL STATEMENT 


Appellaxt was indicted on September 14, 1961, jon 23 counts 


under 18 U.S.C. L001, 22 DeCeCe 1303, 18 U.S.C. Loh: 
22 DeCoC» IWyOl, and 22 D.C.C. 1301. JoAe 16. These 
reduced to 1) on November 8, 1961, on the second dsy 


Tran. 208-209. Appellant was found guilty by a jury 


22 DoCoCo 2501, 


counts were 
of trial. Tr 
on the 1) remain- 


ing counts on November 22, 1961 (Tr. Tran. 1723), and was sentenced to 


3-10 years in prison on November 2h, 1961. Tr. Trane 


1752. Appellant 


moved for a new trial on November 2h, 1961, and the motion was denied. 
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Jefe 39947. Notice of appeal was filed on December 2, 196L. JeAo live 

The District Court had jurisdiction over this case under 18 
U.S.C. 3231, and jurisdiction is vested in this Court by 28 UceS.Ce 
1291. 

STATEMENT OF CASE * 

Petitioner practiced law without 2 license in the District of 
Columbia for about i; months (from about April 29, 1960 to about June 
22, 1961). This, as stated by the triai judge, is the "gist" of the 
proceeding against the Petitioner (Tr. Trane Pe 6), However, Petitioner 
was indicted on 23 felony counts, under 6 statutes (aJl relating to his 


unlawful practice), and was ultimately prosecuted and convicted 


on fourteen felony counts. #t On November 2h, 1961 Petitioner was 


cs 

The transcript in this case is 1763 pages. Because of the complex= 
ity of facts and issues, and the necessarily extensive length of this 
brief, counsel has confined this Statement to a broad outline of the 
case, More detailed references to the facts are set forth in the con- 
text of specific issues wherever relevant in the body of the brief. 


#* onree counts of violating 18 U.S.C. 49h for forging 4 public record 
for the purpose of defrauding the United States; three counts of vio= 
lating 18 U.S.C. 1001 for willfully concealing materiel facts in matters 
before the United States District Court for the District of Columbia 
Circuit; two counts of violating 22 D.C.C. 1301 for obtaining money from 
other persons under false pretenses efraud; four 
counts of violating 22 DeC.C. 1303 for falsely 
with intent to defraud before a court of record, 
thereof; one count of violating 22 D.C.C. 1401 for fals 
intent to defraud or injure another a writing of a publi 
one count of violating 22 D.C.C. 2501 for subscribing to 8 material 
matter, knowing same to be false, and contrary to an oath taken before 
a competent tribunal. 


sentenecd to imprisonment for 2 maximun of 10 years.” 


The prosccution insisted on numerous occasions during trial 


that 


Appellant was not being tried for unlicensed practice of law, but for 


coneceling the fact thet he was not licensed when he practiced, 


pears 


Tron, 1547-1548, 1522, 1670, <.lso, although all the counts require 


eriminol intent . and/or freud in facet, the prosecution has assqrted 


thet ", . . whether the defendant was or was not 2 good lawycr is in- 


material in this ease..." (Tr. Tron, 1166), and that Appellant's 


diligence and competence are not at issuc: No are not telling 


you 


that this defendant. . . didn't properly represent the people, that 


he didn't do a good job for them, We arc not concerned with that. ... 


Tr. Tran, 1547; of. 1548, 1557. 


" 


Former clionts testified thet they had sought out Appellant 


from having seen hin in court or having heard of the reputation 


he had 


established, Tr. Tron, 1032-1033, 1085-1087, 1101, 1128, 1147-1148, 


1266-1268, 1433, 1453. They also testified that they were sati 
with hig services. Tr. Tron. 1032-1033, 1045, 1052, 1094, 1102 


1268-1269, Ané they testified further that they cid not consi 


sfied 
5; 156; 


dor 


eee a 


* 

18 months to 5 ycars for cach of the counts under 18 U.S.C. 
22 D.C.C. 1301; 3 to 10 years for cach of the counts under 18 U 
494, 22 D.C.C. 1401, and 22 D.C.C. 2501; ond 1 to 3 years for c 
tho ecunts under 22 D.C.C. 1303, The sentenecs wore set to run 
currently. Appellant is at present confined in the District of 


1001 and 
05.0, 

ach of 
con- 
Colunbia 


jail, having clected not to enter upon service of scntenec. ica 


made application to this Court for bail pending appecl, but the 
was denied on December 19, 1961; no reascn for denial was giver 


petition 
» other 


than thet oppellant was not entitled to bail. An appesl from this 
aonial wes made to the Chicf Justice of the United States, on April Gy 


1962, and was denicd on April 23, 1902. 


eh- 


themselves to have been defrauded. Tr. Tran. 1129-1130, 1138-1139, 
21156, 1202, 1425+1L35. 
Experienced members of the Bar testified that they had ob= 
served Appellant in court and were nguite impressed with [pin] as an 
avtorney. I thought he was 4 very good attorney." Tr. Trane 1301-1302 5 
ef» 1348-1349, 1352-1353, 13572 Those attorneys who vouched for Ap- 
pellant's vigor and ability included Wesley S. Williams, Esdes @ 
practicing attorney for over 20 years and esident of the District of 
Columbia School Boa; and Wilbext Whitsett, Esde, a staff attorney 
with the Legal Aid 4gency, formerly clerk to Judge Fickling for fow 
years. Tro Tran. 1352-1353, 13570 
Federal prosecuting attorneys also suiewinteed that Ap=- 
pellant's clients had received fair trials with him as their coummseis 
one of them referring to Appellant as a "competent advocate" who 
Ntried the case most vigorously from the very beginning to the end." 
av, Trane TLT, T2liy 606-607, 612, 664-665, 669-670, 672-673 
Appellant worked Long hours doing legal research, even to 
the point of suffering a heart attack from "great exhaus ton brought 
about by his efforts in one case» Tr. Tran. 1398-13995 1429-130. 
Substantial evidence was submitted to the trial court by 
court-appointed trial counsel that any crime Appellant might have 
committed was the product of mental ilJness, and a motion was made 
for leave to proceed in Appellant's best interests. Jel. 315 Tr. 


Tran. 3-10. This motion was denied (JeA. 33), and Appellant was 


permitted to serve as his own chief counsel at trial and to reject 


4he defense of mental illness. Tr. Trane 3-10, 755, 552, 2368. In 


o"5 o 


addition, Appellant prejudiced himself seriously before the Judge and 
jury. Eg. Tre Tran. 253-255, 88. 
Present counsel was appointed by this court on Jamiary 29; 1962, 
after appeal in forma pauperis had been perfected.” After) thorough re~ 
view of the case, counsel coneluded that Appellant (although compecent 
to stand trial) had been seriously prejudiced by being permitted to be 
master of his own defenseo Accordingly, counsel obtained the services 
of Dr. Leon Salzman, a practicing psychiatrist and psychoanalyst, to 
prepare a psychiatric report for purposes of a motioa for a new trial 
under 28 USC. 8 2055e 
This secsion 2255 motion, with the Doctor's report, vas 
fited in the District Court on April 24, 1962. When this motica 


had not been acted upon for 20 days, counsel on May 14, 1962, fiied 


| 
a Motion for a Ruling on the Sec. 2255 motion. Subsequently, a 


hearing was set before Judge Jones for June 11, 1962, on the Sec, 2255 


motion. 


% Counsel wishes to express his appreciation for the invaluable 
assistance of the students in his course in Appellate Practice and 


Procedure at the George Washington University Law School, 


STATUTES 


The statutes under which Appellant wa 


are set forth in the Appendix to this brief, infra 


STATEMENT OF POINTS 


4, 


The conviction should be reversed decause: 


1. The sentence constitutes cruel and unusual punishment 


violation of the Eighth Amendment; 


2 Ay 


ee 


Fifth Amendment was violated at trial; 


ppellant's privilege against self-incriminatien under the 


3. Appellant's right against wnilewful search and seizurd under 


right to counsel under the Sixth Amendamer 


‘the Fourth Amendment and decisions thereunder was violated at trial; 


rt was 


under which Appellant was in¢icted 


and convictea are inapplicable to his offense under the evidence 


adduced, and/or were erroncously explained in the instructions 

% trial judge refused to grant Appellant subpocnes 

violation of the Sixth Amendment; 

The trial judge erroncously refused to sequester the 

The jury failed to bring in a verdict of guilt on ca 

count individually; 
9, Evidence tending to snow commission by Appellant of 


irrelevant erime in Illinois « he by the jury; and 


judge failed to instruct t 


SUMMARY OF ARGUMENT 


1. Cruel and Unusual Punishment 


re ostablish the essential] relation- 


oO 


Two statements by the trial ju 
ship between Appellant's offense and its punishment in this case 


(1) *.,.You [Appellant] practiced without a license, Is 
that the gist of this proceedings?" Tr. Tran, 6. 


(2) "...What I considered in my mind was ¢ ten-year pena 
in ‘his case on all the counts...." Tr. Tran. 1759. 


As these two statements demonstrate, and as is shown throughout [the entire 
procecding, Appellant has been subjected to 10 years in the penitentiary 
for practicing law without a license. All of the felony counts [-- ap- 
pearing in court, signing praccipes, ctc, -- resolve themselves into 
this single offense. 
This fact is underscored by the strainca arguments of th¢ 
eubion at trial that there is a significant difference between J 
law without a license, and practicing law while conecaling that/onc is un- 
licensed -- indeed, a lO-year diffcrenee, Morcover, although cach of the 


felony counts against Appellant requires criminal inicnt and/or! fraud in 


fact, the prosccution has consistently asserted that Appellant's diligence 


and ability in serving his clients (and, therefore, his good raith) are 
irrelevant to the case: “Does that gainsay the fact that he conpecalcd 
his truc name and the fact that he was not licenscd to practicc lew be- 
forc this Court? hat is tne only issuc...." Te. Tran. 1547-1 


Unlicensed practice of law, in the District of Columbia, 


states, and in the federal courts, is almost universally punished as a 


misdemeanor or contempt of court, As detailed in this bricf, not even in 


the most aggravatcd cases do ponaltics typically approach cven aj small 


fraction of the ten years imposed upon Appellant. On the other 


hand, 


the kind of crime that is usually considcred of such magnitude as to jus- 


tify a maximum of tcn years imprisonment is the turpitude of kno 


advocating the overthrow of the United States by foree and viole 


wingly 


4] = 
in the District of Columbia, abortion”, arson’ , assault with a deadly wea- 


pon, sehen and grand lorceny®. Such heinous offenses as bla 
assault on a police officor®, and compulsory erostitutten’, are 
able by a maximum of 5 years (half the penalty given Appellant) ; 
adultery?®, threats of bodily horm!+, and enbezelenont™~, carry 
mum of one-tenth Appellant's scntcnee -- ten years imprisonment 
eensed practice of law, 

Because the punishment in this casc is so grossly disprop 


to the offense, vicwed cither in terms of this specific offense 


. o 8 . 
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ekmail’, 
punish- 
while 

a maxi- 


for unli- 


ortionate 


er rela=- 


ive to the peneltics for more serious cri:.cs, the sentenec constitutes 


erucl and unusual punishment in violation of the Eighth Amendment to the 


Constitution. 
Morcover, the courts have recognized that when an unduly fharsh scn- 
tonee has been imposed, even if the punishment is not so erucl dnd unu- 
sual as to violate the Constitution, the courts will scrutinize the re- 
cord in scarch of crror with even greater carc than ordinarily; |they will 
deem to be substantial crror that which might otherwise be considered 
harmless; and they will construc criminal statutcs cven more stiietly than 
ordinarily, in order to avoid the harsh result, See scetion I-D, infra. 
2, Violation of the Privilesc against Sceif-incrimination 
Regardless of the standard epplicd, however, one need not sceerch 
far in the presont record for reversible crror., It is difficult to imaginc, 
for cxamplc, 2 morc gross violation of a defendant's privilege against 
sclf-incriminetion than the prosceution's extensive comments in| the in- 
stant case regarding the fact that Appcllant did not testity., This com- 
ment consisted not simply of phrescs or cven of sentences, but bf sever, 
full paragraphs of pointed nllusion to the fact that Appellant had not 
akon the stand, 
"Don't you kmow, if he wanted to try this casc on 5 
thing other than trying to appeal to your cmotions...[he 
would have tricd to give you some explanation? ...That 
the way you defend a criminal casc. You try to explain 
evidenee that the Government has prescnted and why didn! 
he do that?" Tr. Tran, 1656. 


"Don't you know thet this mon has nevor...taken the s ond 
=~ don't you know that this attorney has never teken 2 stiand 
under oath...? «He will say almost any thing but he hasn't 
taken that stand. Why doesn't he take the stand and say... 

-- I'm telking about Attorncy David now -~ that I'm willing to 
be interrogated under octh...? He has a right to do it, Why 
didn't he do it?" Tr, Tron, 1664 13, 
Nor con such comment by the prosecution be justified on the con- 
tention thet Appellant pro s¢ and his junior counscl made some ean 
of fact during summation, since the prosccutor's comment went far beyond 
rebuttel of any isolated statements in the defense summation, Note the 
broad referenees to "never" having teken the stand; "the way you defend 
2 eriminol case; in general; and the necd for factucl explanations by 
tho defense instead of "trying to appeal to your cmotions." This last 
phrase, particularly, shows that the prosecutor's purpose was not to re= 
but defense assertions of fact, but to point up that defendant had not 
testificd "to give you some explanation." 
When such comment has been made, any "cautionary" instruction is 
of course futile, serving only to underscore the defendant's "failure 
to testify" (the triel judge's phrase at pp. 1680-1681 in the present 


case). What prosecutor could resist commenting extensively in ¢very 


case if once it were held that the violation can be corrected by a sin- 


gle instruction at the end of trial? In the words of Judge Wright, 


eee 


",, Where, es herc, the improper evidence was calculated to make such 
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13. More extensive quotations appear in the body of this bricf, 
infra, section II. 


an impression on the jury that no direction from the court, however strong, 


con eliminate the prejudice thereby ereated, the trial court must declare 
a mistrial "44 
3, Unlawful Search and Scizure 

Constitutional error was also present in this case because of the 
prosecution's assertion in opening argument that the evidence would show 
thet o false certificate of membership in the bar had hung on Appellant's 
woll, Tr, Tran, 228. Such 2 statement was bound to make on indclible 
impression upon the jury, As the prosccutor well knew, however), testi- 
mony regarding the certificate Was inadmissible because the certificate 
had been taken unlawfully from Appellant's office while his tenancy wes 
still in forec, after he had already been arrested elsewhere, and when 
thore was no conecivable urgeney to justify the failure to obtain a scarch 
warrant. 

As stated by the Supreme Court only last year: "If the officers 
in this case were excused from the constitutional duty of presdnting their 
evidence to 2 magistrate, it is difficult to think of a case in which it 
should be required "19 Beeause the inadmissibility of the evidence was 
clear beyond reasonable doubt or cavil, the prosecutor in his statement 
to the jury "overstepped the bounds of that propriety and fairricss which 
should characterize the conduct of such on officer in the prosecution of 


a criminal offense ,"16 


Neate 


14. Helton v. United States, 221 F.2d 338, 341 (5 Cir., 1955). 


See ee ee 


Chapman _v, United States, 365 U.S. 610, 615-616 (1961). 
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16, Berger v, United States, 295 U.S. 78, 84. 


h. Deprivation of Counsel and Mental Tness 

Additional reversible error is apparent in the trial court's 
having permitted Appellant to be senior counsel in his ow) defense and to 
reject the defense of mental iliness, despite substantial evidence that 
he was mentally incompetent to be master of his ow defenss. At the very 
outset of the trial, court-appointed counsel presented to the court a mo- 
tion setting forth compelling evidence of Appellant's mental illness, in- 
cloding a detailed Government motion to commit Appellant for mental exa- 
mation in an earlier indictment for the same offense. deA. 33,7. The 
motion by court-appcinted counsel requested time to investigate the de~ 
fense of mental illuess, and leave to proceed in Appellant's best interests. 
This motion was denied, and Appeilant was permitted to miss court-ap~ 
pointed counsel, to reject the defense of mental iliness,|and otherwise 
to prejudice himself by serving as his own chief counsel.| JeA. 315 Tre 
Tran, 3-10, 755, 562, 253-255, 8,8. 

This Court has recognized that one who is mentally incompetent, 


but who denies the fact, cannot 4e relied upon to present the issue of 


his own incompetence. 1? that an incompetent defendant requires a 


lawyer who is prepared to tender the defense of mental illness “is too 
plain for argument ."26 
This is not to say, of course, that Appellant is incompetent to 


SOT ac er aan T Ea aaa 


17. cage ve United States, 10h U.S. App. D.C. 21h, 260 F.2d 
732 (1958). 


18, Massey ve Moore, 348 U.S. 105, 108 (195). 
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stand trial (as to which counsel has no doubts), but only that by reason 
of his mental illness he was incompetent to serve his own best interests 
as chief counsel at trial. "Competence" is relative. A man may be 
competent to discuss his symptoms with a doctor, or to perform an 
appendectomy on another, yet be incompetent to perform an operation on 
himself, Inthe same sense, a man may be competent to understand the 
charges against him, to consult with counsel in his defense, or even to 
de“end others, yet be incompetent to be master of his defense by parti~ 
cizating in his owm trial as chief counsel. This is precisely the case 
with present Appellant, because of his psychopathological state. See 
section IV, infra. Appellant has therefore been denied his constitu~ 
tional right to be represented by counsel exercising independent Sudgment 
as to how his defense should be presented, as requested in| the motion by 
his original court-appointed counsel. JdJeA. 31. 
5. Refusal to Sequester the Jury 

Reversible error is also present in this case betause the court 

refused a defense motion to sequester the jury. This motion was denied 


despite the trial judge's awareness of extremely unfavorable newspaper 


comment, and despite his own acknowledgment that bla aoa to the 


jarors not to read the papers would be ineffective. Tro Tran. 106, 146. 
One example of many prejudicial newspaper reports was the unfounded and 
misubstantiated prosecution allegation (never introduced in evidence) 


that Appellant is a "sexual deviate" Rd Another was the report which 


LS 


19. Wash. Afro-American, 8/29/61, 1:3, 2:7. 


stated that the defense had asked the judge to "lock up the jury for the 


trial, which may take two weeks "2° The injury inflicted by this report 


is manifest in view of the judge's refusal, for obvious reasons, [to grant 
a prosecution request that he tell the jury that Appellant had asked for 
sequestration, Tr. Tron, 110. 
6, Additional Trisl Errors 
Further reversible error includes the denial of Appellant|s reques- 
ted subpoenas; the introduction of irrelevant evidence tending to show that 
Appellant had committed an unrelated crime in Illinois; fcailure of the 
judge to instruct as to the presumption of innocence as to each count in- 
dividually; and the feilure of the jury to bring in a verdict of guilt 
on each count individually. 
7, Inapplicability of the Statutes and Counts 
Any one of the preceding points justifies reversal of the convic- 
tion, without even considering the merits of the 14 felony counts on which 
Appellant was convicted, However, because of inapplicability of the sta- 
tutes, inadequacy of proof, and/or erroneous instruction, the convictions 
can be sustained on none of the counts. 
Three counts are based upon 18 U.S.C. 1001, but this statute re- 
quires concealment of matcrial facts from 2 "department... .of the United 
States", This statute is inapplicable because "department...of| the Uni- 


ted States" does not include the federal judiciary generally, nor the 


20, Wash, Post, 11/8/61, A3:5. 


courts of the District of Columbia specifically. Application of the sta- 


tute to the courts of the District is precluded by specific local legis- 
| 


lation covering substantially the same offense; application to |the federal 
judiciary generally, would render the statute unconstitutionslly void for 
vagueness. 
Four counts are based upon 22 D.C.C. 1303, but this statute re- 
quires false personation before the court with intent to defraud. The 
indictment charges false personation of "Lawrence Archie Harris", "be- 
fore the...Court," but the proof shows only that Appellant appeared as 
"tr, Harris" or perhaps as "L, A. Harris," There is no evidence that 
Appellant committed the specific personation charged in the indictment. 
Moreover, there was neither adequate proof nor adequate instruction re- 
garding the essential element of the "vicious will" inherent in criminal 
intent. 
Three counts are based upon 18 U.S.C. 494, but this statute requires 
a forgery for the purpose of defrauding the Government, The writings in 
question, however, were simply three appearance praecipes, informing the 
elerk as to where Appellant could be reached, These are hardly capable 
of meeting the forgery requirement of an “efficacious instrument." i.¢., 
a writing apparently capable of affecting the rights of another. More- 
over, forgery as 2 crime is pre-empted in the District of Columbia by 
specific local legislation; there was no adequate charge regarding cerimi- 
nal intent; and the court erroneously charged the jury that the writings 


in question need not have had even the potential of causing pecuniary or 


property loss to the Government. 
Similarly, the one forgery count under 22 D.C.C. 1401 must fail be- 


couse there was no adequate charge regarding criminal intent, and because 


: Q 2 : > = | : 
a municipal court registration card is not an efficacious instrument in 


any sense. 
One count is based upon 22 D.C.C. 2501, but that statute, |in pro- 
seribing perjury, requires that the oath that is violated be authorized by 
law, It is established in this jurisdiction, however, that only| an oath 
prescribed by statute, and not one prescribed, as here, under general rule- 
making power, is an oath within the meaning of section 2501. As|to this 
count, also, there is a lack of adequate instruction regarding criminal 
intent. 
Finally, two counts of false pretenses are based upon 22 D.C.C. 1301, 
but this statute requires both intent to defraud and fraud in fact. Here 
again, the court failed to instruct the jury adequately on criminal in- 
tent. In addition, the prosecution stated. several times that it considered 
it immaterial that Appellant properly represented his clients. E.g., 
Tr. Tran. 1166, 1547, 1548, 1557, Neither intent to defraud nor) fraud in 
fact can be made out in the absence of any evidence that Appellant failed 
to serve his clients competently or diligently. The only eviderice on 
this issue, however, adduced through former clients, disinterested mem- 
bers of the bar, and even prosecuting attorneys, is that Appelldnt was a 
competent, diligent, and vigorous advocate. E.g., Tr. Tran. 578, 606-607, 


612, 717, 724, 1032, 1033, 1045, 1052, 1094, 1102, 1129-1130, 1138-1139, 


1156, 1202, 1268-1269, 1435-1436, 1301, 1302, 1348, 1349, 1352-1353, 1357. 


The conclusion is therefore overwhelmingly evident thot the indict- 


ment should be dismissed or, at least, that a new trial should be granted. 


ARGUMENT 


THE SUBSTANCE OF APPELLANT'S OFFENSE WAS PRACTICING LAW WITHOY 
A LICENSE, WHICH IS ALMOST UNIVERSALLY PUNISHED IN THE UNITED 
STATES AS A MISDEMEANOR OR CONTEMPT OF COURT, THE PENALTY OF 
UP TO 10 YEARS IMPRISONMENT IS THEREFORE EXCESSIVELY LONG AND 
GREATLY DISPROPORTIONATE TO THE OFFENSE, THEREBY VIOLATING THE 
EIGHTH AMENDMENT PROSCRIPTION AGAINST CRUEL AND UNUSUAL PUNISHMENT 


4. The Substance of Appellant's Offense Was Practicing L 
Without 4 License. 
As expressed by the trial judge, the "gist" of the proceeding 
against Appellant was practicing law without a license. Tr. Tran, 6. This 
is confirmed by the fact that the Principal Assistant United States Attorney 

insisted upon reading to the jury Rule 96 of the District Court, regard- 

ing unlawful practice of lav. Tr. Tran. 939-940, 943. 
This conclusion is further confirmed, rather than negated, by the 

strained attempts of the prosecution to convinee the jury that unlicensed 


practice was not the gist of the offense, Arguing that Appellant's 


diligence, ability, and learning in the law were irrelevant to the 


prosecution, Assistant United States Attorney Moore argued: ". 4 . Does 

thet [Appellant's ability and learning] gainsay the fact that he |concealed 

his truce name and the fact that he was not licensed to practice law before 

this Court? That is the only issue... ." Tr. Tran, 1547-1548. Yot 

Mr. Moore also argued: “Now, mind you, I didn't say that he was|practicing 

law in the District of Columbia without a license; I said he covercd up the race 


that he vas not licensed to practice law in the District of Columbia. There's 
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a big difference and it is important for _you to recognize 
that distinction." Tr, Tran. 1522 (emphasis added), And 
again: ", . .They tell you. . . no one [is] allowed to 
practice law without a license, and I told you that is not 
the issue in this case... . That there is a law against 
anybody who comes into this court... and takes the name 
of somebody else who is a member of this bar, don't you knoy 
that is just not practicing law without a license? ... 
That is not what that is. That is verpetrating a fraud on 
the court . .. ." Tr. Tran. 1670 (emphasis added). 
Although the line is barely perceptible, if it exist 
at all, there is indeed a "big difference" between practici 
before a court without a license, and “eoncealing"” or 
“covering up” that one does not have a license to practice 
before the court. This difference, however, is nct in the 
conduct -- which, obviously, is identical -- but lies in 
the penalty. The identical conduct, which in this case hag 
been punished by up to 10 ycars in prison, is almost universally 


punished in the District of Columbia and clscwhere by 


maximums ranging from one/tenth (1/10) to one/onc-hundred- 


twenticth (1/120) of Appellant's sentenee -- if imprisonment 
is invoked at all. Adopting the prosecution's distinction, 
therefore, iv appears that "covering up" are by woy of being 5-year 
words, 

The prosecution's insistcnec that its "important 


distinction" lics in Appellant's "perpetrating a fraud on 


the court," is particularly significant in view of an 
objective analysis of the nature and essence of unlawful 
practice: 


", . Appearances in. . . courts [of 
ordinary trial jurisdiction] or activity 

in connection with suits pending therein 

by one not licensed to practice arc 

usually considered direct contempt of 

the court and punishable as such .... 

The reason usually given is that such 
activity amounts to an imposition and 

fraud upon the court. The false rep- 
resentation to the judge of the court 

that the unauthorized practitioner is a 
duly admitted attorney is the basis upon 
which the courts usually proceed," Sanders, 
Procedures for the Punishment or Suppression 
of Unauthorized Practice of Law, 5 Law and 
Contemporary Problems 135, 148 (1938) 
(emphasis added). 


As this statomont makes clear, it is impossible to practice 


law without a license without a holding out (active), covering 
up (passive), fraud, false pretenses, impersonation, or 
whatever else one chooses to find in conduct that keeps 
the court and clicnts from Imowing that he who acts as lawyer 


is not licensed, 


tho ited State s To Punish Such Conduct As_a Single 


Misdomeanor or Contempt of Court, and Not As a Serics of 


Felonics, 


(1) State Courts Typically Treat Practice 


Without a License As Contempt of Court, 


Regardicss of Aggravating Circumstances. 


lhe 


The general rule is well illustrated by the activitics 
| 


of one J. A. Phillips, who for many years held himsclf out 
as an atterncy, represented parties in and out of court, 
and advertised as an attorncy in newspapers, on lcttcr- 
heads, on busincss cards, and on signs in his office buildi 
The court found this to constitute a "most aggravated 
violation" of the unauthorized practice statute (Mont. Rev, 
Code 8943, 1921; 93 Rev. Code 2008, 1947). Furthermerc, the 
court noted thet Phillips' "attitude as to this procccding, 
since oeing served with process, has not bcen such as to 
commend itself to the court, but on the other hand serves 
to prove that his conduct was deliberate and premeditatcd,! 
In re Phillips, 64 Mont. 492, 210 Pac. 89 (1922). Accord- 
ingly, Phillips was fined $500 for contcmpt. He was not 
imprisoned. 

A reeent state ease concerned an attorney who had 
been disbarred. State v, Niklaus, 149 Neb. 859, 33 N.W. 24 
145 (1948). He "willfully and kmowingly" represented various 
persons and partics in various legal matters in the courts 
ef the statc "in contempt of the power, dignity, and authority 
of the Supreme Court to disbar attorncys from the practice 
of law." State v, Niklaus, 166 Neb. 94, 87 N.W. 2a 894 (1958), 
cert, denicd, 358 U.S. 911, 79 S. Ct. 239 (1958), Although 
his activity involved the added clement of dircetly violating 


the disbarment order, Niklaus reecived a fine of $100 on cach 


of five counts. He was not imprisoncd. 

e recent experience of Illinois with unauthorizcd 
practice of the law is significant. Since 1905, Illinois had 
had a statute "to prevent and punish frauds in the practice 
of law": “Any person residing in this State not being 
regularly licensed to practice law in the courts of this 
state, who shall'in any manncr hold himself out as an attor- 
ney at law or solicitor in chancery or represent himself cither 
verbally or in writing, cither dircetly or indirectly, as 
authorized to practice law, shall be decmed guilty of a 
misdemeanor. . ." 38 Ill. Rev. St, 298. (As a misdemeanor, 
the conduct was subject to a maximum of a fine and one ycar 
in prison.) On the basis of tnis statute, a $500 fine and 
imprisonment of 90 days was given in Pcople Vy Petors, 10 Ill. 


App. 24 567, 135 N.E. 2d 673 (1956); rev'd on other grounds , 


10 Ill. 24 577, 141 N.E, 24 9 (1957); and a fine and the 


maximum onc year imprisonment was given in People v, Barasch, 
21 Ill. 2d 407, 173 N.E. 2d 417 (1961). 

In Barasch, thc Supreme Court of Illinois justified 
the maximum imprisonment on the ground that the respondent 
had bdcon disbarred in 1938, had been found guilty of contcmpt 
for unauthorized practice of law in the municipal court of 
Chicago in 1948, and that his newest "transgressions have 
extended over s¢veral ycars, and that despite his prior 
conviction of similar charges he has persisted in holding 


nimeclf out as an attorney and has continucd to cngage in the 


unlawful practice of law." However, in the same year in 
which the maximum one-ycar imprisonment allowed by statute 
wes applicd for the first time "to effectively restrain him 
from engaging in the unauthorized practice of low in the 
future," the Illinois legislature repealed the statute. pal 
Laws 1961, H. B. No. 342, July 28, 1961, Art. 35, Sec. 1, 
pp. 1985, 2044, 2047, Sinee the repeal became effective 
January 1, 1962, Illinois now relics on a statute making un- 
authorized practice punishable as contcmpt of court. 13 
Tll. Rev. St. 1. 

Courts in other states that have statutes making 
unauthorized practice a misdemcanor or contempt are not 
ordinarily disposed to use them even when there is a scrics 
of illegal actions. For cxample, the court deseribed 
acfendant's activity in Fitchette v. Taylor, 191 Minn. 582 
254 NW, 910, 94 A.L.R. 356: "It is not a single act that 
is complained of. It is a serics of doings amounting to 2 


woll-scttled custom which defendant would continue if he were 


| 
not enjoined. That such a course of conduct would be unlopful 


is obvious." Accordingly, defendant was cnjoincd from continuing 
his unlawful practice. He was not imprisoned. 

Some of the eases of unauthorized practice include 
writings similar to or more shocking than Appellant's, but the 
punishment has never been so shocking, A Minnesota casc coneerned 


the simulation of < logal process, issued out of the trial courts, 


in a mamer "intended, designed and adapicd to make it appear 


Sear 


to the recipicnt that a lcgal proeceding. . . was thereby 
commenecd." The court adjudged the offcndcr guilty of contcmpt 
and fined him. In ro Harner, District Court, 4th Judicial 
District, Homncpin County, Minn., 1930, No. 310122. The dcefcndant 


was not imprisoned. 


Yorks v, Peck, 31 Borb, 350 (N.Y. Sup. Ct., 1860), had 


the general characteristic of false impersonation, as cases such 
a layman signed an attorney's name to a 
subpoena in supplementary procccdings, Although New York had 2 
statute punishing false personification "in the course of any 
suit, proceeding, or prosccution” by imprisonment up to 10 
(3 Rev. St, 955, Sce. 50, 5th Ed., 1859; now 86 Rev. Sv. 
this general language ond harsh penalty was not applicd. 
Instead, See. 57 of 3 Rev, St. 477, 5th Ed., was applicc, 
which provided for a $50 fine for "cvery person who shall so usc 
(to suc out any process, or to prosccute, or aécfcnd any action) 
the name of any attorney or solicitor." The fact that the 
court found Peek guilty on three counts simply meant that he 
was fincd $150, He was not imprisoned. 
The case at bar is a similar situation, since 11 DCC 1302 
indicates that Congress considers "any fraudulent act or 
isrepresentation" causing the District Court to allow onc to 
practice law only serious cnough for the revocation of the 
privilege, Although it might be argucd that this statute docs 
not apply unless the applicant has been tcchnically admittcd to 


the Bar's official list of members, reason insists that the 
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heart of the matter is fraudulently practicing before the 
It seems obvious, for example, that one who stated in his 
application for admission to the Kentucky Bar that he had) beon 

a regularly licensed and practicing attorney in good standing in 
Illinois from 1927 to 1938, when in fact he had been permancntly 


disberred in Illinois in 1928, worked as great a fraud on the 
| 
courts of Kentucky as appellant did on the courts of the | 


District of Columbia, The Kentucky Supreme Court took thic 
course of action that would have becn expected in this case: 
contempt and permanent disberment. In rc Taylor, 309 Ky. 393, 
217 S.W. 2a 957 (1949). The defendant was not imprisoned. 
Furthermore, Rule 96 of the District Court (the vilolation 
of which is punishable by contempt) forbids one to "yopr¢sent or 
hold himself or herself out directly or indirectly as being 
entitled or authorized to engage in the gencral practice |of law 


in the District of Columbia." Since there is language both in 


statute and court rules dircetly applicable to Appellant! s 


practice, these are the substantive rules that should be 
applicd, rather than gencral statutes whose applicabilit, 
present facts is highly questionable and whose penaltics 
highly inconsistent with oll similar cascs, 

(2) State Statutes Typically Provide for a 


Small Fraction of Appellant's Imprisonment 


for Practice Without 2 License, 


It has already been scen that state courts are loathe 


to impose the maximum statutory penalty, and that when the 
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Illinois courts did so, the legislature immediatcly repealed 
the onc-yeer prison term and substituted criminal contempt. 

Morylond is fairly typicel of the 37 jurisdictions” that 
ove misdemeanor and/or contempt provisions: 


"Zny person who has not been duly admitted 
to the ber in this Static, or clscwherc, or 
who, ofter having been so admitted, shell 
heave been disbarred, who shell in any monncr 
yhatsoever represent himself to be entitled 
to practice law, shell be deemed guilty of 
2 misdemcenor end upon conviction thercof 
shall be lieble to a fine of not morc than 
$200 or confinement in jeil for not morc 
then six months.’ 10 Md. imn. Code § 33. 


Those statutes thet provide for imprisonment ronge from 30 
days to onc yeor, Of the 37 jurisdictions citcd, only Tennessee 
calls unlawful practice 2 fclony; the maximum penalty, however, 


is one year. ‘In Mississippi, the first offcnse carrics 2 


meximum of six months imprisonment, the second offense, two 


years, ond the third offense, 5 ycors. These two statutcs orc 


abnormal in their severity, yet neither approaches in harsh- 

ee 
* ALA, CODE tit. 46, $ 31; ALASKA COMP. LAYS ANN. § 35-2-77m; 
ARIZ, REV, STAT. ANN, 3 32-261; SRK. STAT. 2 25-207; CAL. BUS. and 
PROF. CODE § 6126; CONN. GEN. STAT. § 51-88; FLA. ST.T. § 454.23; 
Gi. CODE ANN, § 9-407; HII REV, LAWS § 217-15; ID/HO CODE «NN. 
ss 3-204, 3-420; ILL, «NN. SLT. ch. 38,88 298 to 299; IND. ANN, 
STAT. 28 4-3601, 3602, 3605; OW. CODE 88 665.1 to 665.12; ME. REV. 
STAT. ANN, ch, 105, § 8, § 23; MD. CODE ANN, ort. 10, 8 32; MASS. 
GEN. LAWS ANN, ch. 221, $ 41; MICH. COMP, LAWS 8 601.62; MINN, 
STAT, § 481.02; MISS, CODE ANN. $8 2332, 8923-51; MO. REV, STAT. 
$ 48.020; NEB, REV, ST.T. § 7-101; NEV. REV. STAT. $ 7.600; N.J. 
REV, STAT. § 24:170-78; NM. STAT. ANN. § 18-1-27; N.Y. CIV. PRAC, 
ACT, 75qi., § 122lo-d; N.Y, PENAL LAW § 272; N.Y, JUDICLRY Lis 
8 750; N.C. GEN, SD.T. 84-8, 84-37; OHIO REV. CODE «NN, 8 4705 .99; 
ORE. REV. STAT. § 9.990; P.. SEAT. “NN, tit, 17, $ 1610; PR. LAWS 
ANN, tit. 4, § 782; R.I. GEN. LAWS JNN, § 11-27-14; TENN. CODE ANN. 
§ 29-303; UDIH CODE ANN. § 78-51-25; Vi, CODE ANN. & 34-44; ViASH. 
REV. CODE 2.48.180; Y. Vii. CODE ANN, § 2853; WIS, SLT. $ 256.30. 


ness the 10-year moximum penolty in the instant ecse.* = 


Nor, 


as we have seen, do the courts typically impose the statutory 


maximums. 


In short, ppellent has reecived a sentence of from 10 


to 120 times thc maximum statutory penalty in the United 
for practicing law without 2 license, | 


(3) Federal Courts Typically Treat Practice | 


Without 2 License is Contempt of Court, 


Regardicss_of agerovating Circumstances. 


States 


| 
Consistent with the stetes, the various federcl courts 


have never before this case seen the necessity of straining 


federal felony statutcs to punish unauthorized practice, 


regard- 


less of aggravating circumstances. Instead, they have used 


the inherent power of courts to cnforec court rules, In 


Schifrin v, Chenille Mfg. Co., 117 F.2d 92 (2 Cir., 1941) 
donicd, 313 U.S. 590, 61 S, Ct. 114, the court stated the 


3 ccrt. 


usual méthod of enforcement: "Such persons {those who, not being 


attorneys of the court, attempt to enter appearances and 
stipulations for partics] might be adjudged in contcmpt , 


from continui ractiec, or acti in the case, or denic 
? ? 


sign 
enjoined 


a 


recovery of fecs." This part of the opinion was quoted jwith 


| 
approval in Stevens v, Gortz, 103 F. Supp. 760 (D.C.W.D, Mich. 


N.D., 1952). 


a 


* It is part of Appellant's record, and presumably would 
2 factor in ony future parole proceeding, that the trial 
intended the full ten-year maximum to be his penalty. 


be 
judge 
> fran. 1759. 
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In enother federal casc, 2 layman eppeared before the 
U.S. Commissioner on beholf of a porty charged with a criminal 
offense and aceepted money from the mother of the defendant 
for the purpose of filing « motion for a new tricl. The U.S. 
District Court for the Eastern District of Michigan, Southern 
Division, found hin guilty of contempt ond sentenecd hin to 30 
days, ten days te be served and twenty days suspended. 
Unsuthorized Practice Nows, Feb, 1938, p. 22. 

In 1939 the District Court for the Southern District of 
New York faced the problem ef what to de with a man who had 
been practicing in the court for 22 years without being 2 member 
of the Bor of ‘thet court. Furthermorc, he was found "guilty of 
obstructing justice by conspiring to attempt to divert into the 
honds" of o third party $27,362.79, which would otherwise heve 
gone to his clicnt, and of filing deceptive petitions with the 
court. The court's action; contcmpt and permanent debernment. 
In ro Gladstone, 28 F. Supp. 8568 (1939). 


The casc of Bowles v. U.S. presents the most severe 


action taken by 2 federel court. 44 F.2d 115 (4 Cir., 1930), 


50 F.2d 848 (4 Cir., 1931); cert. denied, 284 U.S. 648, 52S. Ct. 
29 (1931). Bowles had beon disbamcd by the District of Columbia 
in 1921 for conspiracy to conecal stolen stock certificates and 
to defraud owners, He finished his prison sentence for these 
crimes in 1925. In 1927, he began to write letters threatening 
suits on stationery describing himsclf os "Attorney at Law"; in 


one of these he stated, "I have filed « number of suits lately." 


On Junc 14, 1929, the Supreme Court of the District of 
Columbie in Generel Term, six judges sitting, found that he 
did "eonduct himself as if he were a duly authorized menber of 
the bor of this Court and... so hold himsclf out to the 
public” ond adjudged him in contempt of court. He was sentenecd 
to pay a fine of $100 or in defcult 30 days in joil; he |was 
then released on bond pending appeal. 
Before his appeal was heard, Bowles appeared in the 
District Court in Baltimore, represented himsclf as on attorney 
of the District of Columbia Bar, answered the call of the 
eriminel docket on behalf of one Thomas Knott, ond pled/hin 
guilty. <1though Bowles was questioned py the Baltimore federal 
court after the proeecdings conecrning Knott, he never tzdmitted 
his truc status -- a disbared attorney who was out on pail 
beeause of deceit similer to that which he was then pragticing 
before that very court. When he failed to obcy the Baltinore 
court's orders to appear for furthcr questioning, he was 
arreated in the District of Columbia, He first resisted removal 
to Marylond, was ordered to go by the Suprene Court of jthe 
District, appealed this order to the Court of Appeals, ond then 


went voluntarily. The Court of Appeals for the Fourth Circuit 


said cf Bovlcs' appearence in court, "Respondent obtained this 


privilege by folscly roprescnting his status; and the imposition 
thus practiced on the court was clearly 2 contempt committed in 
its presence, .is said in our former opinion, 's contempt of this 


sort is analogous to false swearing, which is punishable 
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contempt under proceedings had under rule to show cause!" 
(cmphasis added). Because of Bowles! false representations to 
elicnts in two jurisdictions, fraud upon one court, disobedience 
to disberment orders and orders to appear, ond general contempt 
for beil and other court processes, his total scntenee by two 
courts amounted to $100 and 75 deys in jail. 
(4) The District Court for the District of 
| Colunbiz Hes Never Used a More Serious 
| Sanction Than Criminel Contempt for 
Conduct Sipiler to Appeliont!s. 

The Bowles case, discussed above, is typical of the 
sentence if the contemptuous action is flegront. Bowles vy Laws , 
45 F.24 669 (U.S. App. D.C, 1930); cort, denicd, 283 U.S. 841. 
Onc hundred dollars or 30 days was the sentence for o disbarred 
attorncy whose false representations occurred over a three year 
spon. In re Fletchor, 71 U.S. App. D.C. 110, 107 F.2d 666 
(1939). When the contempt seems less flagrant, the District 
Court has uscd lesser sanctions, For example, the defendant 
was simply enjoined from further unauthorized practice and 
holding out in Merrick v. american Sccurity and Trust Compa 
22 F. Supp. 177 (D.C. D.C., 1938); aff'd, 107 F.2d 271; 
cert. denied, 60S, Ct. 380. Hoiskcll v, Mozic, 65 U.S. App. 
D.C. 255, €2 F.2d 861 (1936), presented a ease of deliberate 


violetion of the court rule: "Pctitioner ccnits that he knew 


of rule 22, dna thet it had been interpreted by the Supreme Court 


of the District of Columbie contrary to his position, When he 
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acted, therefore, he did so with his cyes open, and henec he 
must accept the consequenecs of his act. Not being o member 

of the ber, the fact thet he is a man of charactcr ond standing 
in the community docs not help him here." «Accordingly, he 

was fined $5 for contempt. 


In the instant cosc, Appellant has been sentenecd up 


to five ycors, coneurrently, on cach of the three courts 


under 22 D.C.C, 1303 ("False Personation before Court}. . ."). 
In the 61 years since passage of this statutc, not a single 
conviction hes been reported under it. Morcover, as we have 
scen, no other Jmerican statute approaches the severity of 
section 1303, ond no other american court has approached the 
Sapatides of the ten-year maximum jail sentence imposed in 
this casc, 
C. The Penalty of Ten Yoars' Imprisonment in This Case 
as Boon Shorm To Be Execssively Long ond Greatly Disproportionate 
to the Offense As It Is Goncrally Vicwed Throughout the United 
States, The Penglty Is Thercfore Crucl and Unusual , in 
Violation of the Eighth Amendment. 
‘Folon" or "fclony"” is ". . . as bad a word as/you can 
give to mon or thing." 2 Poll. & Moit., History of English 
Law 465. Yet this is the name that Appellant has been given 
14 times over in the instant proceeding -- and cach tine for 
the same unlicensed practice of law, In the present pontext 
both the repeated word and the severe concurrent peneltics 


following from it are repugnant to the Eighth amendment. 


anise 


Ls befits a living Constitution in 2 civilized socicty, 

"tho conecpt of! unusual punishment" is in the process of being 
enlerged "to cover penaltics which shock the sense of justice by 
their absolute or relative severity," Corwin, Constitution of 

the United States of America 904 (G.P.0., 1953). "Retribution is 
no longer the dominent objective of the criminal law." Willions v. 
NLY., 337 U.S. 241, 248. 

Justices Field, Harlan, ond Brewer pointed the way for 
expansion of the Eighth Amendment 70 years ago in dissenting in 
Q'Neil v, Vermont, 144 U.S. 323 (1892) (the majority avoided the 
issue on grounds inopplicable here), Justice Ficld's dissent 
stated thet the inhibition of the Eighth Amendment was directed no% 
only against torturc, “but ogainst all punishments which by their 
execssive length or severity are greatly disproportioned to the 
offenses charged." Further: "The whole inhibiticn is against that 
which is exeessive in the bail required, or fine imposed, or pvnish- 
ment inflicted," This language was to receive approval of a 


majority of the Supreme Court cightcen years later in Weems v. 


United States, 217 U.S. 349, 371 (1910). 


Certainly this progress toward civilized penalties docs not 
compel overturning 10 ycars' imprisonment for an alien's violation 
of the Internal Security Act. See United States v. Spector, 99 F.. 
Supp. 778 (1951). The penalty is the same as in the instant case, 
but it is absurd to compare the offenses. 

Nor would onc expect the Eighth Amendment to require upsetting 


a 5-year conviction for violating the Narcotics Act. Though this 
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is only half the present Appellant's sentenec, 5 years inprison- 
nent was justifiable in the court's view because of "the moral 
degeneration inherent" in participation in promoting drug 
addiction. Scc Gallego v. Unitcd States, 276 F.2d 914, 918 (1960) . 
However, when 2 United States official in charge of dis- 
pursing federel funds intentionelly mede false entries in official 
government financial records, imprisonnent for 15 years was over- 
turned by the Supreme Court. Weems v, United States, 217 U.S. 
349 (1910). iithough the sentenee also involved painful| labor, 
wearing 2 chain, ond loss of civil rights, one of ovr greatest 
constitutionel scholars understands invalidation of the sentence te 
eve resulted from the time alone, and makes no reference whatever 
to the other clements ef punishment in stating the casc, Corwin, 
op. cit. 904. 
One con hardly imagine « more heinous offense than deserting 
our nation's armed forees during wortimc, and onc night \contcnd 
that no punishment could fit such 2 crime more appropricitcly than 
loss of citiscnship. Yet, within the past five years, the Suprene 
Court has held denationalization for desertion to be a violation of 


the Eighth Amendment. Trop _v. Dulles, 356 U.S, 86 (1957). 


Obviously, as underscored by the vigorous dissent in this ease, the 


conecpt of crucl and unusual punishment is not a static jonc. 
Nor is the doctrine without recognition ond support in 
state decisions. Compare the following erincs and peneltics with 


those in the instant casc: 


aay 


Applicotion of Connon, 203 Ore. 629, 281 P.2d 233 (1955): 
life imprisonment for assault with intent to commit rape, vacated 


as crucl and unusual punishnent; 


Willions v, State, 125 ark. 287, 188 S.W. 826 (1916): 


solitary confincment for 4 months for contempt of court, vacated 
as erucl and unusual; 

State ox rel, Gorvey v. Whitaker, 48 Lawinn, 527, 19 So. 
457, 35 L.Rui. 561 (1896): 6 ycars' imprisonment on conviction of 
72 counts of public trespass and destruction of public property, 
vacated as erucl and unusual punishment; 

State v, Driver, 78 N.C. 366 [423] (1877): petitioner had 
kicked his wife 2nd beaten her so badly with a stick that narks 
yore visible on her body for 2 or 3 weeks, He admitted to having 
administered other beatings as well. Held, imprisonment for 5 
years ond recdgnizanee of $500 to kccp peace for 5 years thereafter, 
constituted erucl and unusual punishment. This decision was cited 
with epprovel in Weems, supra, at 375-376. 

The substance of :ppellant's offense was unlicensed 
practice of law, The penclty of up to 10 yeors' imprisonment is 
excessive in length and unduly severe whother vicwed in absolute 
or relative terms. Absent is cny "moral degeneration" such cs is 
inherent in drug traffic, and for which the imprisonment upheld 
wes 5 years, Gallogo, supra. Absent is any violence to property, 
for which the! imprisonment struck down wes 6 yeers, Whitaker, supre. 
Absent is any physical brutality, for which the imprisonnent 


struck dowm was 5 years, Driver, supra. In kecping with the 
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virtually unanimous practice in American criminal jurisprudence ,| Appellant 
should be punished for misdemeanor or contempt, and not for 14 separate 
felonies, all relating to unlicensed practice of law, 
D, When a Sentence Is Unduly Harsh, All Trial Errors Should 
Be Weighed More Heavily on Appeal, and Statutes at Issue Should |Be 
Strictly Construed, in Order toe Avoid the Harsh Result, 
"Retribution is no longer the dominant objective of the jcriminal 
law," ‘Williams v, New York, 337 U.S. 241, 248. The doctrine of pro- 
scribing cruel and unusual punishments is not limited to direct lattacks 


on the statutes as such. ", . . The Government in its brief ventures to 


say that 'the sentence of fifteen years is well within the lav.| But 


the sentence is attacked as well es the lav." Weems v, United States, 217 
| 


U.S. 349, 365 (1910) (emphasis added). 
Where, as in the instant case, the sentence is unduly harsh, the 
court should be more inclined to regard as harmful an error otherwise 
probably harmless. In United States v uc, 136 F.2d $00 (2/Cir., 
1943), defendant was sentenced to only four years for ‘moving violation 
of the Selective Service Act, Judges Swan, Clark, and Frank held, per 
curian: 
"Although no exception was taken to the charge as 
given and no error has been assigned, that does 
not preclude us from considering an unassigned 
error. ... And the harshness of the four year 
sentence is justification for doing so in this 
case, .. ." (at p. 902) 
Similarly, when a defendant was sentenced to five years for wil- 


fully refusing to report for induction into the Army during warntine 


(compare present Appellant's offense and punishment) , the court reversed, 


saying, ". . . In weighing whether error is prejudicial, we have 
allowed an unusually harsh sentence to turn the balance." United 
States v, Hoffman, 137 F.2d 416, 422 (2 Cir., 1943), The criterion 
for harshness was that the judge imposed "the maximum sentence allow- 
akle, five years, or two and one-half times the maximun for that 
favorite charge of federal prosecutors against even hardened criminals, 
to wit, conspiracy." Ibid. Present Appellant's sentence, for an of~ 
fense far less serious than Hoffman's, is five times the court's 
criterion. 

Finally, consistent with the well-established practice of 
strict statutory construction to avoid possible invelidation on con- 
stitutional grounds, when a statute permits an unduly harsh sentence 


as applied to particular facts, the statute should be narrowly con- 


strued to avoid the harsh result. See United States v, Rosenberg, 


195 F, 24 583, 608 n, 32, 


II, APPELLANT'S CONSTITUTIONAL PRIVILEGE AGAINST SELF-INCRI-MINATION 
YIAS VIOLATED BY EXTENSIVE COMMENTS BY THE PROSECUTION CALLING 
Tue JURY'S ATTENTION TO THE FACT THAT APPELLANT DID NOT TESTIFY. 
In the prosecution's summation, extensive comment was made 
that had the inevitable effect of calling the jury's attention to the 
fact that Appellant had not testified in his defense. Referring 
ostensibly to Appellant's junior counsel (it should be remembered 
that Appellant was active as ehief "attorney" in his om case) > the 
prosecutor, in an ambiguous context and in ambiguous language, said: 
"Don't you know, if he wanted to defend this 
case on something other then trying to appeal to 


your sympathy and to your emotions, don't you know 
he tried to -- would have tried to give you some 
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2... That is the way you defend a 
criminal case. You try to explain the evidence that 
the Government has presented and why didn't he do 


that? 


"Now, he tool the stand* -- I mean he got up on 
this floor and said this man hasn't had compulsory 
process of witnesses, that he hasn't had a right to -- 
you probably heard his Honor tell this defendant, 
this defendant** wants to call witnesses in what we 
call forma pauperis. ... 


‘Don't you imovw this defendant didn't vant 
any judges coming in here... . He wanted 
Attorney Davia to get up on the floor and make 
the type of argument he did but did he at any time 
tell his Honor?" Tr. Tran. 1656-1657 (emphasis 
added) . 


Moments later, drawing attention to statements defendant allegedly made 
to F.B.1. agents, the prosecution said: 


"That's uncontradicted. Uncontradicted. That's 
what this defendant said." Tr, Tran. 1660-1661. 


And again, only three pages later: 


"Don't you know that this man has never — 
when I say -—- taken the stand -- don't you 
know that this attorney has never taken a_stand 

ial end said, 'I kmow that there was some 
conference held'? ... He will say almost any- | 
thing but he hasn't taken that stand. Why doesn't 
he take the stand and say, 'I'm willing! -- I'm 
talking about Attorney Davia now -- that I'm willing 
to be interrogated ynder oath, . .'? He has 2 
right to do it, ‘hy didn't he do it?” Tr. Tran, | 
1664, 


| 
A more gross or disingemuous violation of the privilege against 


self-incrimination has never taken place in the federal courts in the 


* Neither Appellant nor Attorney David took the stand, The reference 
to "tating the stand" was not only unnecessary and damaging, but erron- 
cous. 


**® nouble reference to the defendant is in the original, 


- 38 - 

69 years since the single sentence by the prosecutor in Wilson v. United 
States, 149 U.S. 60 (1893). There the prosecutor said: "... If I am 
ever charged with a crime, I will not defend by putting witnesses on the 
stand to testify to my good character, but I will go upon the stand and 
hold my hand before high Heaven and testify to my innocence of the crime." 
(at p. 66), ir. Justice Field, writing for a unanimous Court, reversed 
the conviction, saying "The minds of the jurors can only remain unaffected 
from this circumstance [defendant's not testifying] by excluding all 
reference to it." (at p, 65). This principle has been reiterated by 

the Supreme Court as recently as 1961. Stewart v. United States, 366 
U.S. 1, 2, citing Wilson and 62 Stat, 833, 16 U.S.C. § 3481. 

In the iiilson case the judge did not give an instruction to the 
jury regarding the defendant's privilege to remain silent, although he 
dia state that the prosecutor's comment was improper. However, it is ob- 
vious that if e cautionary instruction to the jury can save a conviction 
when improper comment is made, every federal prosecutor would be free to 
comment with impunity. Indeed, a “eautionary" instruction, if it has 
any effect at all after improper comment has been made, probably serves 
only to emphasize to the jury defendant's "failure to testify" (the 
trial judge's phrase in the instant case.” Tr. Tran, 1680-1681) . 

In Helton v, United States, 221 F.2d 338 (5 Cir., 1955), the 


prosecution did no more than have a witness testify that the defendant, 


immediately after his arrest, had not availed himself of an opportunity 


to explain damaging evidence, Judge Viright reversed, saying: 


a 


Appellant objected to the instruction. Tr, Tran. 1738, 
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" ) . , As he had a right to do, he put 
the Government to full proof, Instead of ac- 
cepting the challenge, the Governnent determined 
to convict hin by his very silence," (at p. 341)* 


Moreover, regarding a cautionary instruction, Judge Wright said: 

", . , Where, as here, the improper evidence 
was calculated to make such an impression on the 
jury that no direction from the court, however 
strong, can eliminate the prejudice thereby 
created, the trial court mst declare a mistrial.” 
(at p. 341) 


Although "evidence of guilt" in Helton was “overwhelming ," the improper 
comment was held not to be harmless error. (at p. 342, quoting |Boyd v. 


United States, 142 U.S. 450, 458). 


The prosecutor's comment was similar to that in the present case, 


although less elaborate, in Smith v, United States, 268 F.2d 416 (9 Cir., 
1959): ", . . Why didn't they put some evidence on?. . ." (atlp. 418, 

n. 1). The covrt discounted a cautionary instruction similar to that in 
the present case: 


"hile there was a general instruction buried 
among the rest that defendants had a right to 
elect not to take the witness stand and that the 
jury should draw no unfavorable inference against 
them on that account, this instruction was not 
sufficiently connected nor sufficiently forceful 
to overcome the reference by the prosecuting 
attorney. ... Wilson v. United States, 149 
U.S: C0045 0" Cat-ps 420, m,°2), 


ee a 


As in the instant case: "That's uncontradicted. Uncontradicted," 
Tr, Tran, 1660-1661; "You try to explain the evidence the Government 
has presented and vhy didn't he do that?" Tr. Tran, 1656-1657, The facts 
in the present case go far beyond Lilton v. U.S., 71 App. D.C. !394, 396- 
397: "Only by the broadest application of the principle declared in the 
{Hilson case can it be said that the comment would have had any |tendency 
to create in the minds of the jury 2 presumption against the a¢cused fron 
his failure to testify ... . under the cireunstances of the lpresent case 
no prejudice resulted to the accused fron the remarl: made by the prosecuting 
attorney." 
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III. APPELLANT'S CONSTITUTIONAL RIGHT AGAINST UNLAWFUL SEARCH AND 
SEIZURE WAS VIOLATED BY REFERENCE IN THE PROSECUTION'S OPEN- 
ING ARGUMENT TO'A CERTIFICATE OF Li.DERSHIP IN THE B4R, TAKEN 
FRO APPELLANT'S OFFICE WITHOUT A YIARRANT AFTER HE HAD ALREADY 
BEEN IMPRISONED, AND CLEARLY INADLITSSIBLE IN EVIDENCE, 


In its opening argument, the prosecution told the jury: 


"The evidence till also show , . . that on 
the defendant's wall... he hada certificate 
which had been procured from this court... @ 
certificate was displayed on his wall that had 
the nane on it, ‘Lawrence Archie Harris is a 
menber of the bar of the District of Columbia’, . .. 


"The evidence vill show that certificate was 
on the wall." Tr. Tran, 223. 


This certificate was first unsuccessfully offered through the 


issuing clerk, after considerable questioning about it (Tr, Tran. 382- 


307) and before Appellant realized that it had been unlawfully taken 
from his office without a warrant after he had been placed in de- 
tention. Tr. Tran, 390; cf. 387-395. Testimony regarding the con~ 
tents of the document on Appellant's wall was then unsuccessfully 
offered through Appellant's former secretary. Tr. Tran, 461-464; 
cf, 952-954. 

The leading case, upon which much of the modern doctrine of 
search and seizure is based, involved a search very much like the one 
in the instant case, In \eeks v. United States, 232 U.S. 383 (1914) 
the defendant had been arrested and confined to jail by state officers 
on a cherge of mail fraud, AU. S, Warshal entered defendant's home 

yithout o warrant and seized certain personal property. The Supreme 
Court held this to be a violation of the Fourth Amendment right to be 
secure from unreasonable searches and seizures, and reversed the 


conviction. 
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The Government's contention that Appellant had abandoned his 
property, and that it could therefore be taken by anyone, is not borne 
out by the facts. Appellant's office was open to no one, including his 
landlord, until his lease was terminated. Nor, when it is holding 
Appellant in jail, can the Government maintain that his failure) to return 
proved abandonment, The office contained a typewriter, a desk,| and 
other valuable property which no one could reasonably presume to have 
been abandoned during the term of the lease. 

Of greater significance, hovever, is the fact that nothing pre- 
vented the Government from obtaining 2 search warrant. No urgency was 
present; there was no threat that evidence would disappear. THe Fourth 
Amendment proscription of unreasonable searches and seizures means 
simply that, in the absence of specially compelling circumstandes, a 
reasonable search is one conducted under authorization of a valid warrant, 

In Trupiano v, United States, 334 U.S. 699 (1948), it was held 


that seizure of property incident to a lavful. arrest was invalid. 


ee 


Trupiano was overruled in United States v Rabinowitz, 339 U.S, 56 (1949), 


insofar as it held unlawful a search of the premises at which a lawful 
arrest was made, 
However, even when a suspect is at large and the crime) is in 
progress, it is a violation of the Fourth Amendment for police] officers 
rithout a warrant to enter leased property, even with the landlord's 


permission, to search for and seize contraband, Chapman v, United States ; 


365 U.S. 610 (1961) .* 
The instant case falls so clearly under Chapman as to leave 
roon for no good faith doubt as to the admissibility of evidence relating 


to the unlavfully seized property. Here, as distinguished from Chapman , 


Appellant was not at large, and the offense was at an end, The search 


was not incident to an arrest at the premises, whereas in Chapman, the 
defendant was arrested upon his return to the property. There was no 
urgency whatsoever, "No suspect was fleeing or likely to take flight. 
The search was of permanent premises, not of a movable vehicle. No 
evidence or contraband was threatened with removal or destruction ... . eH 
Chapman at 615-616, 

"If the officers in this case were excused from the constitutional 
duty of presenting their evidence to a magistrate, it is difficult to 


think of a case in which it should be required." Ibid. 


a TS 


The only case which holds the government had a right to enter leased 
premises after abandonment is Abel v, United States, 362 U.S, 217, (1960) 
In this case, the defendant's hotel room was searched, with permission of 
the landlord, after he had paid his bill and departed in the custody of 
immigration officers, Defendant had been told to take all articles with 
him which he did not wish to throw away, The hotel permitted guests to 
remain in their rooms without charge until three p.m., but considered the 
room vacated when a guest settled his bill and departed. 


Defendant claimed that since he was entitled to remain until three 
oteloek the landlord could not lawfully permit a search before that hour, 
He based his motion to suppress on this ground, The Abel case is clearly 
distinguishable from both Chapman and the instant case, in which the lease 
had not expired, the landlord had not instituted proceedings for eviction, 
and all of Appellant's office furnishings remained on the premises. 
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Moreover, the secretary's testimony was offered to shot the 

contents of the document, Apart from the fact that any such testimony 

would necessarily be the fruit of the unlavful search and seizure, the 

certificate itself is the best evidence of its contents, and oral 

testimony is therefore inadmissible, As expressed even in the Liberalizec 

A.L.I. Model Code of Evidence § G02: "As tending to prove the! content 

of a writing ... no evidence other than the writing itself is ad- 

missible unless . . . it is now wnevailable for some reason other than 

the . . , wrongdoing of the proponent of the evidence .. . ."| Since 

the certificate vas unaveilable because of the wrongful search and 

seizure, no secondary evidence of its contents was admissible . 


The lew is therefore clear beyond any arguable doubt, jand the 


prosecution, in referring to the certificate in opening argument, "over- 


stepped the bounds of that propriety and fairness which should characterize 
the conduct of such an officer in the prosecution of @ criminal offense." 
Berger v. United States, 295 U.S, 78, 84. 


"The United States Attorney is the representative 
not of an ordinary party to a controversy, but of 
@ sovereignty whose obligation to govern inpartielly 
is as compelling as its obligation to govern at atl; 
and whose interest, therefore, in 2 criminal prosequ- 
tion is not that it shall win the case, but that justice 
shall be done, As such, he is in a peculiar and very 
definite sense the servant of the lav, the twofold/aim 
of which is thai guilt shall not escape nor innocence 
suffer, ne may prosecute with earnestuess and vig¢r -- 
indeed, he shovld do so, But, while he may strike 
hard biows, he is not at liberty so surike foul ones. 
It is as much his duty to refrain from improper 2a 
caleulates to produce a wrongful conviction as it is to 
use every legitimate means to bring ebout a jus? one. 
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"Tt is fair to say that the average juror, in a greater 
or less degree, has confidence that these obligations, 
which so piainly rest upon the prosecuting attorney, 
wil be faithfully observed. Consequently, improper 
suggestions s insinuations, and, especially, assextion 
of personal knowledge are apt to carry much weight 
against the accused when they should properly carry 


none." Ibid, at Pe 685 
As shown in the preceding section, even if other evidencs wers 
overwhelming against Appellant, such error is not harmless, and 
Appellant is entitled to a new trial based on competent evidence alonee 
IV. THE SIXTH AMENDMENT Was VIOLATED 
WHEN APPELLANT OF HIS OWN DEFENSE AND Bie) 
REJECT THE DEFENSE OF WHICH COURT-APPCLITED 


COUNSEL HAD SUBMITTED SUBSTANTIAL EVIDENCE BEFORE BEING DISMISSED 
BY APPELLANT. 


Deprivation of competent counsel without intelligent waiver isa 
violation of the Sixth Amendment and requires reversal of convictions 


Johnson Ve Zerbst, 30h US. 58 (1938). The determination of whether 


there has been jntelligent waiver of counsel depends in each case upon 


the particular circumstances of the case, including the background, ex- 
perience, and conduct of the accused, Ibid. at ares 

In the present case, it was brought to the attention of the trial | 
court by William Beasley Harris, Esq» (court-appointed counsel), in a | 
motion dated November 6, 1961, that: 

(1) The Govermment had filed a motion for mental examination 
of Appellant less than three months previously under an earlier indict- 
ment for the same offense (JvA. 335 the Government's motion is at 


Toho 7)3 


Pe cae 


(2) Appellant had been diagnosed on one or more occasions as 
having paranoid traits (J.A. 32,333 see also J>A. 8-9) 
(3) Failure to adequately develop evidence of mental illness 


would deprive Appellant of a defense vital to the protection of his 


interests, and would deprive him of effective assistance of counzel 


(JoAs 32)3 

(4) Appellant had informed counsel that if counsel| utilized 
the defense of mental illness, Appellant would dismiss counsel (J.A. 32) 

The same motion, in addition to citing other authorities, quoted 
from Seidner v. United States, 10) U.S. App. DC. 21h, 260 Feed 732 (1958): 

"Tt would be anomalous indeed to require a possibly in- 
competent person to present the issue of his own incor 

petency while he repeatedly denies that he is now or ever 

has been mentally incompetent » « « « 
“Appellant cannot be master of his own pleadings before 

the District Court inasmuch as he has repeatedly disavowed 

all attempts on the part of otters to raise the/ issue of 

his competence « o © e If appellant is indeed mentally 
incompetent. . » we cannot rely upon his election as to 
whether that issue is to be raised in defense." 

This motion was denied in a memorandum by Chief Judge MeGuire, who 
relied upon Appellant's refusal to cooperate during committal to Ste 
Elizabeths Hospital under the earlier indictment (J.A. 33). Chief Judge 
McGuire held, however, that Appellant was in no way precluded from inter= 
posing the plea of insanity as a defense at trial, "nor inhibit the trial 
judge from proceeding accordingly under the terms of the local statute 
(JeAs 35)- At the commencement of Appellant's trial on the following day, 
as anticipated in William Beasley Herris' motion, Appellant rejected his 
services, and announced that he had retained King David,| Esqe, to assist 


him in his defense (Tr. Tran. 3=10). 


S does 


Appellant selected King David with the purpose and under~ 
standing that Appellant was to be master of his ovm defense with 
chief responsibility for conducting ~he trial, As stated by Appellant: 
"J am fully capable of representing myself, The Chief Judge of this 
Court, you understané, has also indicated he had no objection to my 
representing myself. I am chief counsel ... ." (Tr. Tran, 755). 
And King David confirmed this by stating on the record: ". .. I an 
only co-counsel, and junior counsel at that... ." (Tr. Tran, 562). 

At several points during the trial, the judge had occasion, 
before the jury, to characterize Appellant's conduct as contemptuous, 
For example, at pp. 253-255 of the transcript the judge stated that 
Appellant's conduct was "very contemptuous ," "very insulting," and 
“yery scurrilous." Also, at p. 848, the judge said that Appellant was 
"quite insulting" to the Court, and ordered him to discontinue his 


“insulting attitude toward this Court. You have done it repeatedly and 


I don't want any more of it." These corments by the judge were used in 


summation by the prosecutor, who referred to Appellant's rude and con- 
temptuous attitude toward the court. (Tr. Tran, 1648), The conclusion 
is inescapable that either Appellant was incompetent to represent hin- 
self, and injured himself irreparably by abnormal behavior toward the 
court or, on the other hand, that the judge unjustifiably made repeated 
attacks upon Appellant and prejudiced him seriously in the eyes of the 
jury. 

Further, Appellant was erroneously permitted to reject the 
gefense of mental illness, As soon as some evidence of mental disorder 
is brought to the attention of the Court, the burden rests with the 
prosecution to prove beyond a reasonable doubt that defendant's crime 


is not the product of mentel illness. Carter v, United States, U.S, 
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App. D.C. , 252 F.2d 608 (1957); Tatun v, United States, 88/U.S. 

App. D.C. 386, 190 F.2d 612 (1951), William Beasley Harris’ motion 

of November 6, 1961, contained more than ample evidence to raise such 

a burden, but Appellant did not avail himself of it, \hen the! trial 

was in its seventh day, the trial judge vas prompted to ask whether 

there was to be medical testimony regarding Appellant's mental) com- 

petence, iir, David replied, "Not at all, Not at all." (Tr, Tran, 1368). 
An incompetent defendant, however, can no more be master of his 

own defense than can he be master of his om pleadings, See) Seicner 

ve United States, supra, p. 734. If a defendant is indeed mentally in- 


competent, the court canrot rely upon his election as to whether that 


issue is to be raised in defense, Ibid. It would be anomalous to require 


a possibly incompetent person to present the issue of his om incompetency 


while he repeatedly denies that he is now or ever has been mentally in- 
competent, Ibid., p. 733, n, 1, That an incompetent defendant requires 
a lawyer who is prepared to tender the defense of insanity "is, too plain 
for argument." Lassey v, Moore, 348 U.S, 105, 108 (1954). 

The fact that King David assisted Appellant at his trial is in- 
material, because it was understood by both of them and communicated to 
the Court that Appellant was master of the defense, that lir, Devid was 
junior counsel, and that the defense of mental illness was not to be 
raised, (Tr. Tren, 755, 562, 3-10). loreover, counsel cannot effectively 
waive the insanity defense on behalf of an incompetent defendant. Durham 
v, United States, 94 U.S. App. D.C. 228, 214 F.2d 862, 865 (1954); cf. 


United States, 104 U.S. App. D.C. 27, 259 F.2d 184 (1958). 


Clark v, United States 


= hers 


Indeed, if Mr. David had been main counsel in the case, the failure to 


raise the insanity defense would have constituted grounds for reversing 


the conviction for ineffective representation. See Plummer vo United 


States, 10h U.S. App. DC. 211, 260 F.2d 729 (1958); Overholser v. Lynch, 
109 U.S, App. D.C. 40k, 288 F.2d 308, 393 (1961), reversed on other 
grounds, -- Sup. Ct. -~ , May » 1962. 

Present counsel was appointed by this Court on January 29, 1962, 
after appeal in forma pauperis had been perfected. After a thorough 
review of the case, counsel concluded that Appellant. had been seriousiy 
prejudiced at his trial by being permitted to be master of his ow 
defense. Accordingly, counsel obtained the services of Dr. Leon 
Salzman, a practicing psychiatrist and psychoanalyst, to prepare a 
psychiatric report for purposes of a motion for a new trial under 23 
U.S.C. § 2255. This motion, with the Doctor's report, was filed in 
the District Court on April 2, 1962, and a hearing was set for 
June 11, 1962, before Judge Jones. The psychiatric report (though 
not essential to support the conclusion, and not formally a part of this 
record on appeal.) provides compelling expert corroboration of the 
prejudice inflicted upon Appellant by the denial of William Beasley 


Harris! motion, and by permitting Appellant to be master of his defense 


at trial .* 
V. APPELLANT'S CONVICTION SHOULD BE REVERSED ON ALL COUNTS BECAUSE 
THR STATUTES IN ISSUE ARE INAPPLICABLE TO HIS OFFENSE, THE |EVI- 
DENCE WAS INSUFFICIENT TO SUPPORT A VERDICT OF GUILT, AND/OR THE 
INSTRUCTIONS TO THE JURY WERE ERRONEOUS OR INADEQUATE. 

A, Crininal Statutes Are To Be Strictly Construed, and Should 


Be Interpretted To Avoid Imposition of Unduly Harsh Penalties. 


The first section of this brief, and particularly section I-D, 


is relevant to the present argument. As there shown, in a case in 
which the sentence is disproportionately harsh in relation to jthe es- 
sential nature of the offense, any criminal statute should be strictly 
construed so as to preclude the harsh result. Stated otherwise, the 
legislature should not be assumed to have intended an unusually harsh 


penalty for an offense that does not merit it. 


A 


Doctor's affidavit includes the following conclusions: 


Petitioner is suffering from a "distorted pathological) state 
and... his behavior could not be the product of a normal 
mind," 


This mental illness "makes him his ovm worst enemy in seeking 
to represent himself," and it is “inconceivable for him to 
defend himself as the main counsel ... ." 


It is "clear that the crimes with which he is charged jare the 
result of mental illness... ." 


"This diagnosis . . . could have been made on the basis of 


information available and behavior observed prior to |trial 
" 


oe ee 


-~ 50 - 

This rule is in addition to -- and not simply a rephrasing of -- 
the more commonly applicable principle that criminal statutes in general 
are to be strictly construed. This general rule of strict construction 
is so clearly and firmly established that extensive areumentation is 
superfluous. The Court's attention is invited specifically, however, to 
sates v. United States, 354 U.S. 298 (1957), There the Supreme Court 
construed the Smith Act provision that makes it unlawful "to organize" 

a group to advocate the violent overthrow of the Government, The Court 
held that "to organize" should be restricted to mean "to found" or "to 
pring into existence”, rather than read to connote a continuing process 
of organization by recruitment, etc. (There is a degree of irony in 
the fact that one who violates the Smith Act is subject to a maximun 
sentence of ten years -- the same penalty imposed upon the present 
Appellant for conduct falling far short of Communist conspiracy, See 
62 Stat, 808, 18 U.S.C. 2385.) 


The statutes at issue in the present case, therefore, should 


be exomineéa with voth these rules in mind: (a) "penal statutes are 


+o be strictly construed,” Cornmissioner of Internal Revenue v. Acker, 
342 U.S. 205; and (>) a criminal statute should be construed in order 
to avoid imposition of penalties disproportionate to the offense 


charged. See section I-D, supra. 


ole 
B, 18U.S,.C. £1001, on Which Counts 1. 3. and 4 Arc Pr dicated, 
Is Inepplicable Because 2 Court of the District of Columbia Is Not 2 


"Department" of the United States Within the Mcaning of the Statute, 


In Bromblott v. United States, 348 U.S. 503 (1955), the Supreme 
| 


Court held that Scetion 1001 covercd a false claim for money, presented 
to the Disbursing Office of the House of Representatives. This intcr- 
pretation was made despite 18 U.S.C. 8 6, which restricts the vox 
"dopartment" to exclude the legislative or judicial branches unldss the 
context of the word indicates 2 broader intcnt. The Court bascd jits 
conclusion that the legislative branch falls within the statute, jon the 
ground that "Congress could not heve intended to leave frauds such as 
this [i.c., felse claims for moncy] without penalty." (at 509). 
This reesoning docs not justify extension of the Beanr iit 
decision to the courts of the District of Columbia, however, despite 
dictum in Bremblett that Section 1001 applies alse to the federal 
judiciary generally. any false clain for money in 2 court of the 
District of Columbia vould not be "without penalty" (the key nee Om 
of interpretation in Bromblctt), since it would be covered by 22/D.C.C, 
1301 (false pretenses). 
This conclusion is reinforeed by the fact that offcnscs 
covered by the D.C. Code arc not included under the general Federal 
Code unless Congress expresses 2 clcar intention to do so, In 1901 
Congress passed "an act to establish ¢ code for the District of Columbia." 
This act was 2 culmination of sixty years of cffort to have Congress 
adopt 2 codec of laws relating to the District as a distinct local 


jurisdiction, Sce House Report No. 1017, 56th Cong., lst Sess, 
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“Congress certainly, in enacting the District Code, recognized the ex- 
pediency of separate provisions for the District of Columbic.” 
Johnson _v, United States, 225 U.S. 405 (1912). 

The Federal Code, therefore, ombraccs general legislation of 
general operation, while the District Code embraces local legislation 
of local operation, Kloindicst Vv. United States, 46 App. D.C, 191, 202 

An intent te repeal or cven to "affect" District legislation 
py the Federal Code "must clearly appeer" and will not be inferred, 
Ibid.; O'Bricn v. United States, 69 U.S. App. D.C. 135, 99 F.2d 368, 
cort. denicd 305 U.S. 562 (1938). 

Existonce of 2 rule of evidence for federal courts generally, 
for example, docs not meen that such rule "must also be the rule for 
the District of Columbic. This Court . . . ond Congress « «+ «+ have 
often recognized the appropriateness of one rule for the District and 
another for other jurisdictions so for as they are subject to federal 
ior... -” Griffin v, United States, 336 U.S. 704, 712 (1949). The 
Supreme Court ‘has ocon ot pains to point out" thet Congress has 
recognized "the expediency of separate provisions pertaining to criminal 
justice applicable exclusively to tac District of Columbic in contra- 
aistinetion to the Criminel Code governing offenses omenable to federal 
jurisdiction elsewhere. . . .” Ibid, 713. On the other hand, when 
Congress in @ general criminel statute makes six referenecs to the 
District of Columbia, and explains in both the House and Senate Reports 


thet the District is included in the statute, the general statute is 


then applicable to offenses within the District. United States Vs 


Beach, 324 U.S. 193 (1945) . 


Section 1001 is elcarly distinguishable from the statute in Beach, 
ond is pre-empted by the District Code, Section 1001 carries no ircference 
whatsoever to the District of Columbie. Moreover, that section originates 
in 2 statute cnactcd in 1874 (R.S. 5438). It was therefore repealed, inso- 
far as it might have related to the District, in section 1 of the D.C. Code 
of 1901, (Section 842 of the D.C. Code of 1901 was, almost verbatin, the 
precursor of 22 D.C.C. 1301.) Subsequent amendments to the 1874! statute, 
which has evolved into Section 1001, would therefore have no relevance in 
the District, particularly in the absence of explicit intent to that effect. 

Moreover, to extend Section 1001 to the federal judiciary generally, 
would pose problems of vagueness that undoubtedly were not considered by 
the Court in its dictum in Bramblett., Docs a guilty defendant "cover UDe<s 
a material fact" when he pleads not guilty? Does on attorney "cover up" 
when he moves to exclude hearsay testimony he Imows to be truc, jor when he 
mekes 2 summation on behalf of a client he knows to be guilty? "The very 
absurdity of these possibilities prings into focus the extraordinary ambi- 


guity of the statutory language" if it were to be extended to the judiciary. 


| 
See Cramp _v, Board of Public Instruction, 82S, Ct. 275, 280 (1961). 


If such acts are not within Section 1001, what is there in the 


statute "on its face" thet is "sufficiently explicit" to draw the linc? 
See Lanzetta v, New Jersey, 269 U.S. 451, 453 (1939); Conally Vv, General 
Construction Co., 269 U.S. 385, 391 (1926). If Section 1001 ware construed 
to inelude the judiciary, therefore, it would be unconstitutional for 


vagueness, Cramp v, Board of Public Instruction, 82S. Ct. 275| (Dec. 11, 
1961); United States v. Petrillo, 332 U.S. 1 (1947). 


ee 


C. 22 DsC.C. § 1303, on Which Counts 7,92 10, and 19 are 


False Personation Before the 


Predicated, Requires False Personation Before the Court and Intent to 
Defraud. The Proof and the Instructions to the Ju , Were Jnadequate to 
Support Conviction under the Indictment _on These Counts. 

The counts in question allege, respectively, that in the cases 
of White, Bell, Powell, and Nolan, Appellant "before the so « Courteae 
did falsely personate Lawrence Archie Harris, a duly licensed attorney 
oo eo et (Sede 1920). 

Appellant concedes, arguendo, that a jury might have found that 
by making an appearance in court on behalf of a party, Appellant represented 
himself to the Court to be a duly licensed attorney However, the 
Indictment charges that Appellant impersonated a specific licensed 
attorney -- "Lawrence Archie Harris." In order to prove this, the 
prosecution must have introduced evidence not simply that Appellant 
appeared in court as "Mr. Harris" (or even as "LeA. Harris"), but that 
in court he personated "Lawrence Archie Harris." 

There ks no evidence to this effect. For all the record shows, 
Appellant, while before the court, may have been impersonating William 
Beasley Harris (a licensed attorney) or any other "Harris" who is a 
member of the bar. There is nothing to show that Appellant, in court, 
passed himself off as, played the part of, or assumed the character of 
nawrence Archie Harris." See Lane v. United States, 17 F.2d 923 (6 Cire, 
1927). Apart: from the fact that there are about a dozen members of the 
bar named Harris," Lawrence Archie Harris never practiced in the District 


| 
of Columbia, and never used the name "LA. Harris" in a legal context. 
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Tr, Tron. 266, 268, 552, 558-559. Thorcforc, even the usc, in court, of 
the name "L, 4. Harris" is insufficient to support the Indictment | 

fn allegation thet onc falscly represented himsclf to be 
"Sheriff X", for exemple, is not met by proof that the accused merely 


represented himsclf as a sheriff. Butts v. State, 47 Tex. Or. R./494, 


8 S. W. 586 (1905). Similarly, on cllegation thet one represented hin- 


sclf to be 2 deputy shoriff is not met by proof that accused said|he was 


an officer, Recd v. Statc, 80S. W. 2d 961 (1935). More gencrally, one 
who passes himsclf off as heving official authority, without inpersoneting 
2 specific individucl who hes officiel authority, has not committrd folsc 
personation, Lane v. United States, 17. F280 923 6 Cir, 1927). 
Lecordingly, the failure of the trial court to instruct fhe jury 
to this effect, if not to direct a verdict of acquittal, was substantial. 
error. Sec section I-D, suprs. 
Morcover, the only substantive instruction regarding "antent 
to dcfroud" was that 
">. | The phrase ‘intent to defraud' does not 
mean in eonneetion with this statute that the Court 
hee suffered or will suffer o monctary or peeuntiory 
loss, but includes here © deceptive practice which 
is likely to pervert or impair the functions of th¢ 
Court or 2 deceptive practice which induces the 
Court to act in 2 manner than it otherwise vould 


have donc. 


") |, Intent may be manifested by things said 
and things donc. .. ." Tr, Tran, 1693 


This instruction is fatelly inadequate. It gives the jury not the 


slightest inkling of the meaning -- or, indeed, of the existence] -- of the 


doctrine of crininel intent. There is refercnee to "doceptive practice," 
put nothing regarding intent to deceive. There is reference to how 
intent mey be monifested, but nothing regerding the nature of the intent 
itself.” 

Little could the jury heave imegincd that 2 common lew erimc*™* 
consists of "2 vicious will" which notivates a erimincl act. Cartcrv. 
United States, U.S. app. D.C. , 252 F.2d G8, G16 (1957). The 
common lew axion was "Actus non fecit reun, visi mens sit rea." Ibid. 
"Historically," writes Dean Pound, "our substantive criminal lew is 
based upon 2 theory of punishing the vicious will." Pound, Introduction 
%o Sayre, Cases on Criminal Lew (1927). 

is applied to the present offense, this meens that the jury 
should nave been instructed, at least, that "intent to defraud" requires 
2 finding thet Appellont wes guilty of o purposeful "artifice and deecit” 


by which he "sought to cause” the result of the deecitful act. United 


States v. Lepowitch, 318 U.S. 702, 704 (1945) 2 Foilure of the trical 


court to give such an instruction was substantial crror. Sce scction 


I-D, supre. 


I nvngpnnn Vn 


* The court also instructed earlicr that "In oll crimes there must 
exist 2 joint operation of tact' and ‘intent! of criminal negligenee [sic].... 
It is roper., .for, the Defendant to shoy, that he did not use the nance ‘LA. 
Horrist with intent to defraud." Tr. ab 

KK 211 of the erines with which Appellant is charged derive from the 
cormon law. 


HK The erime in question was falscly pretending to be 2 United Statics 
officer. 18 U.S.C. 76. The high purpose of this statute is "to maintain 
the general good repute and dignity of the governnent service itsclf." 
Lepewiteh, 2+ 704. The neximum penelty permitted for violating this 
stetute is less then one-third thet imposed upon the present Appellant. 
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D, 18U.S.C. § 494, on Which Counts 13, 15, and 16 Are 
cated, Requires 2 Forgery for the ose of Defrauding the Gove 
The Conviction on These Counts Must Fail Because (1) Forgery Is P 
empted As a Crime in the District of Columbia by 22 D.C.C. 1401; 
There Was No Adequa 
At Issue (Three Appearance Praccipes) sre Not Efficacious Instruments, 
As Required in Forgery; and (4) the Court Erroncously Charged the Jury 
That the Writings in Question Need Not Have Had the Potential of |Caus- 
ing Pecuniary Loss to the Governnent. 

First, forgery 2s a crime in the District of Columbia is pre- 
empted by specific local lIcgislation that preeludes application af the 
general federal forgery statute. The argunents and cases regarding pre= 
emption in V-B, supra, are opposite here, Moreover, the prosecution 
scons to have recognized the volidity of this point becausc, in addition 
to indicting Appellant under the federal forgery statute now being dis- 
cussed, the prosccution also indicted and convicted him under the 


District of Columbia Code forgery statute, 22 D.C.C, 1401 (scction V-F, 


* 
infra). 


Second, the charge to the jury regarding intent to defraud 
merely adopted by reference the inadequate instruction relating to in- 


tent to defroud under 22 D.C.C. § 1303, Tr. Tran. 1695, Sce seetion 
V-C, supra. 


TS 


* 
Nor can this duplicity be justificd on the ground that jthe 


section 1401 conviction relates to forgery in the Municipal Court, 

as distinguished from the District Court, Insofar as cither of these 
federal courts might be éoverce by the forgery vrovisions of the] D.C. Code, 
poth of these fedcral courts would be so covered. 


Third, the writings referred to in the indictment were nothing 
more than appearance praceipes, The purpose of such 2 praccipe is to 
inform the clerk of court of the name and address of the person 
appearing in the ease so that the clerk can communicate with hin re~ 
gording the ease, Tr. Tran. 735-736, Such a writing cannot be the 
pesis of 2 forgery conviction, in essential clement of the erine of 
forgery is that the doeunent "must be of apparent legal efficacy to 
impose ¢ liability or te chenge a liability... ." Miller, Criminal 
Law 405, "Cases holding « letter of recommendation or testimonial of 
good character , . . subjects of forgery «arc, to say the least, cx-= 


“rome eases." Ibid,, 406, n. 5. For forgery, the documcnt must, on 


its faec, be capable of affecting the rights of another. Sccurity 


Notional Bank v. Fid. & Cas, Co, of N. ¥., 246 F.2d 581 (7 Cir., 1957). 
When Congress! adopts 2 common law crime by name ino statute, 
unless 2 contrary intcnt clearly appears, the common law definition 
is controlling, To "falsely make, forge, counterfeit, engreve or 
print" ore all cognate terms, uscd to designate the cormion law crinc 
of forgery. Ex Parte Hibbs, 26 Fed. 421, 431-432 (D.C,.D. Ore., 1886); 
cf, United States v. Cardish, 143 Fod. 640, 642--643 (D.C.E,D, Wis., 
1906}; In re Greene, 52 Fed. 104, 111 (Cir. Ct. S.D. Ohio, W.D., 1892). 


"Thore is no definition of cither of the terns, 
‘falsely medc! or 'forged', in the National Stolen 
Property Act. They are to be found in many other 
Feeoral forgery statutes where, likewise, they are 
not specifically defined, Lites cms 2 reasonable os— 
sumption that Coneress intended them to have their 
common, ordinary neaning in oll such statutes.... 
The word ‘forgery! is commonly derincd as the false 
noling or noterial altering, with intent to defraud, 
of ony writing, whieh, if gonuinc, might apparently 
be of Legal cfficacy or the foundation of 2 legs. 
liability." Wright v. United States, 172 F,2da 310, 
3lL (9 Cir.,:1949) (citing son_v, United States, 
TL U.S. app. D.C. 394, 110 F.2d 556, 560 (1940); on- 
phasis added) 
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There is, therefore, 2 critical aiffercnee between 2 false 
signing, on the one hand, and a forgery on the other, Since 1850, 
"forgery" and its cognate words in statutes have been limited to |the 
“strict technical scnse" of the common lav, i ates v Gots 


S How. 41, 12 L.Ed. 979 (1850); of. United States v, Smith, 262 Fed. 


191, 194-195 (D.C.D. Ind., 1920) (construing what is now 18 U.S.C. 


* 
494). This meons that the praceipes in the present indictment, |cven 


if signed with a folse nome and with intcnt to defraud, were not 
forgeries, because they had no legal efficacy, as required by the well- 
established cormion law ond statutory definition of "forgery." ck. 
Carr _v, United States, 278 F.2d 702 (1960), "In short," as stated in 
2 case of a falscly signed and notarized claim against the United 
States, "the certificate contains 2 number of false statements; it is 
a false certificate, but it is not a forged certificate." United 
States v, Moore, 60 F.738, 739 (D.C.N.D.N.Y., 1894) 
Finally, sinec the time of Blackstone (Commentaries, Bk 
c, 17) 2 forgery must, at least potentially, result in a fraud ag 
pecuniary or property interests, Unlike cases involving forged Civil 
Service Exomination vouchers, the praccipes in this case did not place 
Anpellont in a position "to secure the statutory pay intended by the 
government as compensation for an official answering the requirements 
and qualifications of the law," nor was Appellant's "chicf incentive 
* 
Cf, the legislative history of $2686, 73d Cong., 2d S¢ss,, re- 
lating to "ony felse or froudulent ... cortificate , . . or writing...." 
This was understood as going beyond what is now § 494, which reletes 


"more to forged and counterfeited documents...." Cong. Rec. 2868, 73d 
Cong., 2d Sess. 
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and leading idea" to obtain "money and property of the governnent," 
Sce Curley v, United Stetes, 130 Fed. 1, 13 (1904); United States ve 
Bunting, 62 Fed. $83 (1897). Nor, as in Gurley ond like cases, was 
thore here a conspiracy to defraud the United States, in which casc 
"dofraud" might have "a broader and 2 different meaning," going be~ 
yond property loss, Sec ipic.; Haas ve Honkol, 216 U.S. 462 (1910). 

It is notewarthy, however, that despite language in these 
cases suggesting that no finonciol loss to the government necd be 
shown, such a loss is recognized, at least potentially, in every such 
ease, Indeed, in cach case, the end purpose of the fraud was govern 
ment money or property. Moreover, the Supreme Court has expressly 
limited Haas and like cases, stressing that those cascs are based not 
upon the word "defraud" alone , but upon 2 statute that, "by lts : 
specific terms, extends broadly to every conspiracy to defraud the 
United States in ony menner ond for any purpose.” United States v. 
Cohn, 270 U.S. 339, 346 (1926). 

Returning to section 494, and forgery, it is apparent that 
Congress has in no wey extended the meaning of Naofraud" in that 
statute beyond the ebnmon low definition. In the carliest case undcr 
+ho preeursor of section 494, Mr. Justice Harlon held potenticl 
property loss to the government to be an essontial of the crime, 
Cross v, North Caroling, 132 U.S. 131 (1889). Similarly, Attorney 


General (leter Chicf Justice) Taft reached the same result’in 19 


Atty. Gen. Opin. 649 (1890) . 


Finally, in on opinion that has sinee been subjected to 


some misunderstanding, Justice Holmes held that under what is now 
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section 494, forged Civil Service vouchers are criminal. Unifted States 
v, Plyler, 222 U.S, 15 (1911). Justice Holmes did not say, however, 
that it is not necessary to allege or prove "any" financial or property 
loss — only that it was not neecssary to allege and prove "Nootual" 
finoneial or property loss. The approval of Haas, Curley, ond Bunting 
in the Plyler easc, therefore, must be read with an appreciation of two 
facts: (1) there was 2 scheme by the defendant in cach of those cases 
to defraud the government of money or property; and (2) the Gohn case, 
fifteen years later, interpretcc Haas and cases like it in view of the 
broader conspiracy statute involved in those cases, and refused to cx- 
tond then to broaden the word "defraud" standing alone in other 
statutory contexts, 

Clearly, in the present case, the praecipes aid not |"defraud" 

the government within the meaning of scetion 494, because through 
thon Appellent could not have obtained cither money or property fron 
the government. Accordingly, it was substanticl crror for the trial 
judge to instruct the jury (1) that it could return a verdict of guilt 


on the forgery counts regardless of whether the government "has suf- 


fered or will suffor a monetary or pecuniary loss," and (2) that it 


wes sufficient for forgery under section 494 that Appellant's signing 
the praccipes “pervert or impair the functions of the Court, u 


tr, Tran, 1695, 1693. 


tO 


E. 22.D,C.C, 2501, on Which Count 20 Is Predicated, Proscribes 
Por jury Only in Cases in Which the Gath Has Been Authorized by Law, It 
Does Not Inelude Osths Preseribed by .\dninistrative Rule-Moking Power, As 
with tho Attorncy's Registration Card in the Presont Case. 

Count 20 charges Appellent with having comaitted perjury on on 
attorney's registration card before a deputy clerk in the clerk's office 


of the Municipal Court. There is no law prescribing such on oath; the 


oath is required under rule 75 of the Municipal Court, The statute, hov- 


ever, covers only perjurics “in any case in which the law authorized 
such oath, . . ." 22 D.C.C. 2501. 

The power to prescribe rule 75 derives fron the general ad= 
ninistrative rule-naking authority of the Municipal Court, provided 
in 11 D.C.C. 7482: "The municipal court shall have power to... 
moke such rules and regulations as may be deemed neecssary and proper 
for conducting business in said court... ." This general rulc- 
naking power does not meet the statutory criterion of "authorized by 
law." Nolson v, United States, 109 U.S. App. D.C. 392, 288 F.2d 
376 (1961); Shelton vy, United States, $3 U.S. App. D.C. 32, 165 F.2d 
241 (1947). 

In the Nelson case, only 2 year ago, a conviction was reverscd 
under section 2501 despite the fact that the defendent had three tincs 
token a felsc oath in insurance broker applications that he had never 
been convictee of 2'serious erine, The oath had been prescribed by the 
Superintendent of Insurance pursuant to 35 D.C.C, 425, which requires 
applicants to state! "such other information as the superintendent may 


require," 


ha 
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Sinilarly, in Shelton, conviction under the same section was 
revorsed although the defendant had falsely certified under oath that 
he had lost his cutomobile owmership certificate, and that there vere 


no outstending liens on the vehicle, .. part of the oath was prescribed 


by statute (40 D.C.C, 701-715), but ancther part had been added by the 


D,C, Commissioners through on acninistrator, The court held s¢ction 
2501 inapplicable for three reasons: (1) the statute that authorized 
part of the oath carried a lesser penalty; (2) the statute dealt 
specifically with this offense, and therefore preempted the general 
one; and (3) an oath authorized by law, within the meaning of section 
2501, does not include one prescribed by the rule-making powcr of an 
adninistrative official. 
Since the oath at issuc in the present case was administered 
by 2 deputy elork* ond derived from the general house~kecping powers 
of the clerk's office, rather than fron a statute, it is clear] under 
the Shelton and Nelson cases that the conviction under section 2501 


cannot stand, 


* 

The elork was also 2 personnel assistant. Tr. Tran. 
In three years she administered the oath less than 100 times, |i 
plying thot this was not her regular function. Ibid. She had 
independent recollection of having administered this particular 
oath, Tr, Tran, 510, 
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F. 22 DoC.C. 1s0L, on Which Count 21 Is Predicated, Requires 
a Forgery: ‘The Conviction on This Count Must Fail Because (1) There 
Was No Adequate Charge Regardin, Criminal Intent; and (2) the Weiting 


at Issue (the Municipal Court Registration Card) Is Not an Efficacious 
Instrument, As Required in Forgery. 

First, the only charge relating to criminal intent in the in- 
structions regarding count 21 was: "You will again apply the same 
definition of fraud in this instance as I have previously defined that 
term to you." Tr. Tran. 1700. The instruction which was thereby adopted 
by reference was inadequate. See section V-C, supr2> Insofar as this 
instruction also implied that no potential pecuniary or property loss to 
the government need have been alleged or proved, it was also errcn2ous. 
See section V-D, supra. 

Second, the writing referred to in count 21 is the municipal court 
registration card. Such an instrument does not "have apparent legal 
efficacy to impose a liability or to change a liability." See section 
V-D, suprae The statutory phrase to Nfalsely make" is one of those denoting 
common Law forgery in the "strict technical sense." bid. The express 
requirement dn section 1,01 that the writing be one that "might operate to 
the prejudice of another" reinforces the established construction that 
Congress intended to adopt the common law forgery element of "legal 
efficacy." See ibid. 

Moreover, in the present case, Appellant's signature on the 
registration card ("LeA. Harris") did not even correspond to the name 
typed at the top of the card ("Lawrence Archie Harris"). JoAe 26. Such 


a discrepancy was fatal to the conviction in the recent case of 


Carr v. United States, 278 F.2d 702 (1960). There a check made out to 
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"ise Iron ond Wire Works, Inc," was endorsed "John C. Wisc" by one not 
authorized to do so, This was held not to constitute forgery.” 
‘A trial court decision in the District of Colwabia of jcighteen 
years ago runs contrary to virtually a11 precedent by suggesting that 
section 1401 is not restricted to the common law definition ef jforgery , 
but is of "almost limitless scope." United States v, Briggs, 34 F. 
Supp. 731 (D.C.D.C., 1944). The court thereby justified a convicticn 
under section 1401 for "forging" Harry Hopkins' nome to a letter and 
selling it to an historian, 


This decision is clearly contrary to common lav, to Suprene 


Court decisions, and to decisions in this Court.”* At common jaw, for 


example, it is not forgery to paint the nance of a well-known artist on 
2 picture in order to defraud a buyer, Reg. v. Closs, 7 Cox Cr, Cascs 


494, According to the Supreme Court, "forgery," "false making," and 


a 


* 

Nor does it suffice to reply that a non-conforming endorsenent 
does not pass title to a cheek, --The primary point being made) through- 
out this bricf with reference to forgery is that Appellant has been 
chergeda with signing nothing, whether in his name or in another's, that 
would have the effect of passing title to or of affecting logel rights 
in anything. 
HK 

Even assuming Briggs to be good law, however, it is distinguish- 
able from the present case, The court in Briges relied on the fact that 
to the defrauded party, "the letter, if genuine and authentic, had a 
real menetary value," (at 732). Obviously, the dcputy clerk jof the 
municipal court office was under no illusion that the registration eard 
had monetary value, 
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cognate terms in statutes are to be given their "strict technical" 
common law meaning unless Congress expresses 2 clear intent to the 
contrary. United States v, Stasts, 8 How. 41, 12 L.Ed. 979 (1850), 
and other eases cited in section V-D, supra. .ind in Milton vy Umited 
States, 71 U.S. App. D.C. 394, 110 F.2d 556 (1940), this Court held 
thet on instrument to be 2 forgery must be apparently sufficient "to 
support 2 legal clain" and thus effect o fraud (at p. 398). Adopting 
the common lew construction, this Court wrote: 

"Forgery ot Cormon Law is the false moking or naterial 

altering, with intent to defraud, of any writing which 

if genuine night apparently be of legel cfficacy or the 

foundation of 2 legal liability: Frisby vw. US., 38 U.S. 

App. D.C. 22, 26, 37 L.Rui, n. 96, quoting 2 Bishop, 

Criminal Law, section 523; Easterday v. US,, 53 U.S. 

App. D.C. 387, 292 Fed. 664, ccrt. denicd, 263 U.S. 

719. . .3 2 Whorton, Criminol Law (12 cd., 1932) 

sections 859, 860." Ibid. 


Since the hunicipal ccurt registration card cannot "be of 


legal efficacy or the foundation of 2 legal liability" (and in the 


absence of cither indictment or proof to this effect) , the conviction 


on count 21 cannot stand. 


ey ae 


G. 22 D,0,C, 1301, on Which Counts 22 and Arc Predicated, 
Relates to False Pretenses, The Conviction on These Counts Must) Fail 
Because There Is Neither Proof Nox Adequate Instruction Regarding the 
tatutory Reauirenonts of "Intent to Dofraud" or of Fraud in Fact. 
Counts 22 and 23 alloge that Appellant, with intent tc defraud, 
falsoly represented that he was a licensed attorney, and thereby 
defrauded Minnie Perry and Louscttia S. Bell, respectively. 
As showm in section V-C, supra, there was no adequate instruction 
given regording criminal intent or "intent to defraud." In the 
charge to the jury on the present counts, the court said simply: 
", . , Intent to defraud in this instance 
means obtaining something of valuc from another 
by means of false pretenses or false representations, 
Again you arc instructed, as I have done 
previously, that 2 person's intent may be inferred 
by the Jury from things donc, things spoken, 


things written, and ail the other circumstances." 
Tr. Tran. 1702. 


Again, the jury wes told where to seck intent, but not what eriminoal 


intont consists of, Sce section V-C, supra. 
It is extremely unlikely that any jury would convict Appellant 
of having had "intent to defraud" had it been given appropriate 
instructions. Indeed, in the present case a directed acquittal) v 
required, because the prosecution did not consider it to be part 
case to show cither (a) intent to defraud or (b) actual defrauding. 
In the view of the prosecution, whether Appellant intended to render 
effective legel serviec, and whether he in fact did so, are irrelevant 
to the ease onc are not elements requiring proof, As stated by the 


Principal Assistant United States Attoracy, ") . . Whether the jdcfendant 
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wos or was not a good lawyor is immetcrial in this case... ite 
Tron, 1166. md the proscevtion summed up: 
"(Defendant's competence and diligence ore] 
not the issuc here. Vie are not telling you that 
this defendant appearcd in Court but he didn't 
properly represent the people, that he didn't 
do 2 good job for them, We are not concerned 
with that, because that is not the issue in this 
ease," Tr, Tron. 1547; cf. 1548, 1557. 

In a sense, our argument has come full eirele. The gist of 
the prosecution is not "that he didn't do 2 good job for then,” but 
thet Appellant conecdled thet he "was not licensed to practice law 
before this Court." ‘Tr. Tron, 1547-1548. Only on the latter theory 
con the prosceution rest solely on the fact of appearance in court, and 
assert that Appellant's skill and conscientiousness are inmetcrial to 
the casc,. 

In 2 prosecution for false representation, on the other hend, 
there must be both criminel intent and fraud in fact, Robinson v. 
United States, 42 U.S. App. D.C. 18 (1914). ". . . The erime is not 
complete uniess [the person fron whom the property is obtained] is in 
fact dofrauded." Nelson v, United States, U.S. App. D.C. > 227 
F.2d 21, 26 (1955) (Chicf Judge Miller dissenting). The statute 
Yonly denounces as crimincl 2 false pretense which was intended to 
dcfroud ond which in fact had that result." Ibic., 29. 

Not only did the prosceution reject its burden of proof 
in these respects, but there was abundant proof that Appellent fuily 


intended, and indeed did, "do a good job" in exchange for whatever he 


was paid. Former elicnts testified that they hed sought out Appellant 


peeause of having séon hin in court or heving heard of the reputation 
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he had established (Tr. Tran, 1032-1033, 1085-1087, 1101, 1128) 1147- 
1148, 1266-1268, 1433, 1453); that they were satisfied with his 
sorviecs (Tr, Tran, 1032-1033, 1045, 1052, 1094, 1102, 1156, 1268-1269) ; 
and that they did not consider themselves defrauded (Tr. Tran.)1129- 
1130, 1138-1139, 1156, 1202, 1435-1436) . 
Such testimony does not lend itself to the conclusion of 
cither intent to defraud or of fraud in fact, Indeed, the very 
clicnt-defendants (Perry ond Bell) named in the two counts here at 
issue testificd that they did not consider themselves or their| parents 
to have been defrauded by Appellant. Tr. Tran, 1138-1139, 1202, «nd 


Mrs. Boll herself testified that Appellant "did a good job." fr. 


Tron, 578.” 


Nor does refutation of any unproven notion of fraudulent 
intent or of fraud in fact rest upon the opinions of laymen alonc. 
Expericneec mombers of the bar came forth to say that they had) observed 
Appellent in court and were "quite impressed with [him] as an attorney. 
I thought he was a very good attorney." Tr. Tran, 1301-1302; ef. 1348- 
1349, 1352-1353, 1357. Those attorneys who vouched for sopelieats vigour 
and ability included Wesley S, Williams, Esq., 2 practicing attorney for 


over 20 ycors and President of the D.C, School Board (not 2 personal friend); 


rm 


* It is also doubtful that any misrepresentations were made |to the 
persons alleged to have becn defrauded, that constituted a "oricpondcrating 
inducement" (cven in 2 "but for" sense), Sec Foster v, Goldsoll, 48 

U.S. App. D.C. 505, 535 (1919); Gilmore v, United States, 273 F.2d 79, 

82, n.2 (1959). By the time Mrs. Boll Imow of Appellant, he had already 
beon sclected by her son, Tr. Tran. 576-577, Mrs, Perry wos referred 

to Appellont by a fricnd, and although she assumed he was 2 lawyer, this 
conclusion had therefore been established before she visited his officc. 
Tr. Tron, 598, 595, 589, Sec Foster v, Goldsoll, supra. 
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and Wilbert Whitsctt, Esq., a staff ettorney with the Legal Aid 
agency, formerly clerk to Judge Pickling for 4 years, Tr. Tran. 1352- 
1353, 1357. 

Morcover, fcdcral prosecuting ottcrncys eekmowledged that 
ippellent's elicnts' had reecived fair triczls with him as their 
counsel. These included Horry T. Alexander, Esq., prosecutor in the 
Bell case and now on attorney with the Organized Crime Racketecring 
Scetion, Criminel Division, U.S. Department of Justice, Tr. Tran, 
606-607, 612. Alsc Jocl D. Blackwell, Esq., on Assistant Unitec 
States Attcrney with 7 years’ cxpericnec, steted without cquivocation 
that Appellant was a "competent advocate” and that in the casc thet 
Mr. Blackwell had prosceuted, Appellant “tricd the ease most vigcrously 
from the vory beginning to the end." Tr, Tron, 717, 724, Finclly, 
Assistont United Stetes Attorney Frederick G. Smithson, after first 


implying thet Appellant had been incompetent in « case Mr. Smithson 


hed prosceutec, finally conecded thet (1) the defendents in thet 


ease were not entitled to 2 now tricl for cny incompetence of Appellant, 
(2) that Mr. Smithson never told the court he considered Appellant 
incompetent, (3) that he had opposed a notion for « now trical and, 
finally, (4) that at the end of thet very case he had corplinented 
Appellant before the court on his conduct of the casc, Tr, Tran. 
664, 665, 669-670, 672-673. 

It should be reiterated that this was not rebuttal evidenec. 
The prosecution did not seck to show thet Appellant did not intend to 


give full value nor that he feiled tc give full value. The only 


relevant evidence establishes without contradiction that Appellant 


intended to give full value and that he did so.* Further, lack of 


criminal intent to defraud is indicated by testimony that Appellant 


worked long hours in dcing legel rescarch, even to the point df 
suffering 2 heart attack from "greet exhaustion" brought about by 
his efforts in one easc. Tr. Tron, 1398-1399, 1429-1430. 
Because cf 2 complete failure of proof cf intcnt to 
defraud and of fraud in fact, therefore, the conviction on counts 


22 and 23 must fail. 


VI. FURTHER REVERSIBLE TRLAL ERRORS INCLUDE: (1) THE DENL.L OF 
APPELLANT'S REQUESTED SUBPOENAS; (2) THE REFUSAL OF THE JUDGE 
TO SEQUESTER THE JURY; (3) THE FAILURE OF THE JURY TO BRING IN 
i GUILTY VERDICT CN EACH COUNT INDIVIDUALLY; (4) INTRODUCTION 
OF IRRELEVANT EVIDENCE TENDING TO SHOW ..N UNRELATED CRIME IN 
ILLINOIS: ND (5) FAILURE OF THE COURT 70 INSTRUCT iS TO! THE 
PRESUMPTION OF INNOCENCE iS TO EACH OFFENSE INDIVIDUALLY, 


First, the court erred in refusing on nuncrous occasions to 
JA. i 
grant subpoenas on behelf of Appellant. E.g.,/tr. Troan, 14-21), 101- 


148, 207, 212-213, 275-276, 873-874, ete, Those repeated refusals 
vicletced Appellent's right to compulsory service of preeess under 


the Sixth Amendment. See Morton v. U.S., Anp. D.C, 147 F.2d 28, 31. 


Sceond, the triol judgc erred in denying Appellent's notion 
pecone; J L 
A 


* It is always casy, through hindsight, to scecndguess another lawycr 
end say he was incompetent, particularly when he hes "lest" His casc, 
‘4 convieted client docs not mean an incompetent attorney, hovever. 
Cf. United States v, Janos, Cr. No. 623-60, in which Appelldnt's 
representation resulted in 1-4 yoars imprisonment, while retrial under 
two expericneed members of the ber resulted in 4-12 yoors. 


+o sequester the jury, Tr. Tran, 101-113, 144-146, Although such a 
decision is ordinarily within the discretion of the trial judge, the 
refusal in this case tas arbitrary in view of the extensive and highly 
prejudicial press coverage, which was brought to the attention of the 
court, Tr, Tran, 108, 110, 204, 410, 412-413, 

A prime illustration of prejudicial news coverage is found, 
in fact, in an article about the request to sequester, Judge Martin 
quite properly and for obvious reasons refused a prosccution suggestion 
thet he tell the jury that Appellant had moved for sequestration, Tre 
Tran, 110. Yet the following morning in the Washington Post (11/8/61, 
A3:5) it was prominently reported that the defense had asked the judge 
to "lock up the jurors for the trial, which may take two weeks." Other 
articles referreé to such prejudicial matters as a prosecution allegation 
(completely unfounded and unsupported, and never in evidenec) that Ap- 


pellant was a "sexual deviate"; that he was "on ex-convict with 2 pre= 


vious conviction in Chicago of impersonating an attorney"; that "he has 


2 criminal record stretching back to 1928"; and 2 double column headline 
thet "MORGAN ASSAILS JUDGE, DRAWS HOT REPRIMAND," Washington Afro-= . 
American, 8/29/61, 1:3, 2:7; Wash, Eve. Star, 11/8/61, B7:1-2; Wash. 
Post, 9/24/61, A3:1-3; Wash, Eve, Star, 11/8/61, Bl:6-7. 

These and humerous other newspaper reports went far beyond 
the reports held to be reversible crror in the recent Supreme Court 
ease of Marshell v, United States, 360 U.S. 310 (1959). ‘here the 
newspaper articles referred to two previous convictions and the fact 


thet defendant had once been identificd before a legislative committee 


as a mon who practiced medicine without a license, Ino Per Curian 
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opinion, with one dissent, the Supreme Court held: 


"Tho trial judge has a large diseretion in ruling 
on the issue of prejudice resulting from the reading 
by jurors of news articles concerning the trical. Holt 
v, United States, 2186 U.S. 245, 251, Generelizations 
beyond that statement are not profitable, because cach 
case must turn on its special facts. We have here the 
exposure of jurors to information of 2 cheracter which 
tho triol judge ruled was so prejudicial it could not 
be direetly offered as evidence, The prejudice to the 
defendant is almost cortain to be as great when that 
evidence reaches the jury through news accounts as 
when it is a part of the prosecution's evidence, Cf. 
Michelson v, United States, 335 U.S. 469, 475, It may 
indeed be greater for it is then not tempered by pro= 
teetive procedures," 


See also Irvin v. Dodd, 366 U.S, 717, 730 (1961). 
In view of the extent end nature of the publicity, therefore, 

the refusal to sequester was reversible error, and was not cured by 

regular instructions that the jury was not to read the papers. |Judge 


Mortin hinself recognized that "It is very likely that this cas¢ will 


be played up as a newspaper csc. . . ." Tr. Tran. 146 (cnphasis 
| 


added), Also, with decades of experience as trial and appellate judge, 
he expressed the opinion that instructions not to read the papers arc 
"hordly offeetive. . . . There's no way of cheeking on that and| dealing 


practically with it... . Quriosity of the humen mind is such that the 


average juror would not obey that instruction." Tr, Tran. 106 (emphasis 
Third, the jury did not return 2 guilty verdict on cach count 
individuclly, but only brought in c general verdict of guilt "on all 
counts." Tr, Tron..1723. "The practice of separate verdicts on 
seperate counts should be adhered to by the district courts of this 


circuit where more than one count is contained in an indictment. .. ." 


Sce United States v. Crescent-Kelvan Co,, 164 F.2d 582, 589 (3 Cir., 


1948) (opinion by Chief Judge Biggs). 

Fourth, testimony was hearc by the jury tending to show that 
Appellant hed committed a crime in Illinois unrelated to the present 
indictment, Tr. Tron, 341-344, 346-353, Although Appellant attempted 
to have this issuc discussed out cf the jury's hearing (Tr, Tron. 344), 
the entire exchange was heard by the jury. This was crror. Boyd _v, 
United States, 142 U.S. 450 (1892); scc Marshall v, United States, 360 
U.S. 310 (1959). 

Fifth, The court did not instruct the jury regarding the pre- 
sumption of innoecnee in the charge as to each count, Yet this court 
hes neld: ". . . Severel possible offenses were included ané such a 
stotenent must go with cach of them." YWiilians v United States, 76 


Se ee 


U.S. App. D.C. 299, 300, 131 F.2d 21 (1942). 
CONCLUSION 


For the foregoing reasons, the conviction in this case 
should be reverscc, 


Respectfully submitted, 


MONROE H, FREEDMAN 
720 20th Street, N, W. 
Washington 6, D.C. 


(Counsel for Appellant 
by appointment of this 
Court) 
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STATUTES INVOLVED 


§ 22-1301. False pretenses. 

Whoever, by any felse pretense, with intent to defraud 
tains fron any person anything of value, or procures the execu 
and delivery of ony instrument of writing or conveyance of re 


ob= 
‘ion 
or 


personal property, or the signature of any person, es maker, indorser, 
v2 guarantor, to or upon any bond, bill, receipt, promissory note, draft, 
or check, or any other evidence of indebtedness, and whoever fraudulently 


sells, barters, or disposes of any bond, bill, receipt, promis 
draft, or check, or other evidence of indebtedness, for value, 


ory note, 
knowing 


2 


the same to be worthless, or Imowing the signature of the maker, in~ 


dorser, or guarantor thereof to have been obtained by any fals 
tense, shall, if the value of the property or the sun or value 
money or property so obtained, procured, sold, bartered, or di 
of is 5100 or upward, be imprisoned not less than one year nor 
than three years; or, if less than that sun, shall be fined no 


e pre- 
of the 
sposed 
nore 

t nore 


than $200 or imprisoned for not more than one year, or both, Any 


person who obtains any lodging, food, or accommodation at an i 
poarding-house, or lodging-house, without paying therefor, wit 
tent to defraud the proprietor or manager thereof, or who obtai 
eredit at such an inn, boarding~house, or lodging~house by the 


2 
n= 
lins 
use 


of any false pretense, or who, after obtaining credit or accomodation 


at such an inn, boarding-house, or lodging-house, absconds or 
reptitiously removes his baggage therefron without paying for 
accommodation, or lodging, shall be deemed guilty of a misdene 
upon conviction thereof in the nunicipal court for the Distri 


sur- 
his food, 
anor, and 


et of 


Columbia be fined not more than $100 or imprisoned not nore than six 


or both, in the discretion of said court, (lier. 3, 19 


months 
1 854, § 842; June 30, 1902, 32 Stat. 535, ch. 1 


Stat, 1326, ch, 
Aug. 12, 1937, 50 Stat. 


ch, 207, 8 1; June 29, 1953, 67 Stat. 99, ch. 159, § 215 (e).} 


§ 22-1303. False persona 


Whoever falsely personates another person before any ¢ 
record or judge thereof, or clerk of court, or any officer in 


tion before court, officers, notaries 


Ol, 32 
329; 


628, ch. 599; Apr. 1, 1942, 56 Stat. 190, 


ourt of 
the 


District authorized to administer oaths or take the eee aie a of 


deeds or other instrunents or to grant marriage licenses, wit 
to defraud, shall 
than five years, (har, 3, 1901, 31 Stat. 1330, ch. 854, § 859 
17, 1909, 35 Stat, 623, ch. 134.) 


intent 


be imprisoned for not less than one year nor nore 


3 Feb, 


§ 22-1401. Forgery. 


Whoever, with intent to defraud or injure another, falsely 
makes or alters any writing of a public or private nature, which 
night operate to the prejudice of another, or passes, utters, or 
publishes, or attempts to pass, utter, or publish as true and genuine, 
any paper so falsely made or altered, kmowing the sane to be false or 
forged, with the intent to defraud or prejudice the right of another, 
shall be imprisoned for not less than one year nor more than ten years. 
(ar, 3, 1901, 31 Stat, 1326, ch, 854, & 843.) 


§ 22-2501, Per jury--Subornation of perjury. 


Every person who, having taken an oath or affirmation before a 
competent tribunal, officer, or person, in any case in which the lav 
authorized such oath or affirmation to be administered, that he will 
testify, declare, depose, or certify truly, or that any written testi- 
mony, declaration, deposition, or certificate by hin subscribed is true, 
wilfully and contrary to such oath or affirnation states or subscribes 
any material matter which he does not believe to be true, shall be 
guilty of perjury; and any person convicted of perjury or subornation 
of perjury shall be punished by imprisonment in the penitentiary for 
not less than two nor more than ten years, <Any such false testinony, 
declaration, deposition, or certificate given in the District of Columbia, 
put intended to be used in a judicial proceeding elsewhere, shall also 
be perjury within the neaning of this section, (liar. 3, 1901, 31 Stat. 
1329, ch. 854, § 858.) 


12 U.S.C. § 494. Contractors' ponds, bids, and public records, - 


Whoever falsely makes, alters, forges, or counterfeits any bond, 
bid. proposal, contract, guarantee, security, official pond, public record 
? ? ad ? Sy 2+ ? 


affidavit, or other writing for the purpose of defrauding the United 
States; or 


Whoever utters or publishes as true or possesses with intent to 
utter or publish as true, any such false, forged, altered, or counter- 
feited writing, kmowing the same to be false, forged, altered, or counter- 
feited; or 


Whoever transmits to, or presents at any office or to any offi- 
cer of the United States, any such false, forged, altered, or counter- 
feited writing, knowing the same to de false, altered or counterfeited —- 


Shall be fined not more than $1,000 or imprisoned not more than 
ten years, or voth.' (June 25, 1948, c. 645, $1, S2 Stat, 711.) 


-~A3 - 


18 U.S.C, § 1001. Statements or cntrics generally, 


Whoever, in any matter within the jurisdiction of any department 
or ageney of the United States kmowingly and willfully folsifics|, conceals, 
or covers up by any trick, scheme, or device a material fact, or| makes any 
falsc, fictitious or fraudulent statements or representations, or makes or 
woes any false writing or document ‘mowing the same to contain any false, 


re than 
25, 1948, 


fictitious or fraudulent statement or entry, shall be fined not 
$10,000 or imprisoned not more than five years, or both, (June 
c, 645, 81, 62 Stat. 749.) 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 


1, Was reference by the government in opening state- 
ment to a document subsequently excluded from evidence 
reversible error when the statement was made in good faith 
and was not prejudicial to appellant? 

9. Did the Government’s closing argument violate appel- 
lant’s privilege against self-incrimination when the alleged 
prejudicial statements referred to appellant’s counsel and 
not to appellant and were made in answer to the improper 
argument of appellant’s counsel? 

3. Was appellant denied the right to effective counsel 
because counsel did not raise the defense of insanity when 
the record does not reflect any evidence of a mental disease 
or defect and the decision not to raise the defense was a 
matter of trial tactics? 

4. Was it reversible error: (1) for the judge to deny 
subpoenas when appellant did not comply with Rule 17(b) 
of the Federal Rules of Criminal Procedure; (2) for the 
trial court to exercise its discretion by not confining the jury 
throughout the trial; (3) for the court to permit the jury to 
render a general verdict on the multi-count indictment; (4) 
where a witness referred to conduct by appellant which 
possibly constituted commission of an unrelated offense 
when the testimony was stricken by the court and the prose- 
eutor stated that he did not feel that the actions constituted 
a crime; (5) where the court did not instruct on the pre- 
sumption of innocence as to each count but did give a full 
and adequate instruction on the presumption of innocence 
which applied to all the counts generally? 

5. Does appellant’s sentence constitute ‘“‘eruel and un- 
usual’? punishment violative of the Eighth Amendment 
where the sentence is within the limits prescribed by the 
statutes under which he was indicted? 


6. Was the court’s instruction on ‘‘intent to defraud’’ 


(1) 


1 


adequate when the court repeatedly emphasized this ele- 
ment of the crimes with which appellant was charged and 
there was no request by appellant for further instruction? 
7. Are the statutes under which appellant was indicted 
applicable to his actions in the following respects? 


(a) Was the evidence sufficient to sustain appellant’s 
convictions for violations of 22 D.C.C.¢13011 

(b) Is the United States District Court a ‘‘depart- 
ment”’ within the meaning of 18 U.S.C.¢1001? 

(c) Is 18 U.S.C. §494 preempted by 22 D.C.C.§1401? 
Are court appearance praecipes “other writings’’ within 
the meaning of 18 U.S.C.§494? Need the government prove 
pecuniary loss to sustain a conviction under 18 U.8.C.§4941 

(d) Was there a variance between the allegations of 
the indictment and the proof as to the counts of the indict- 
ment predicated upon 22 D.C.C.§1303? 

(e) Is a Municipal Court registration card a ‘‘writ- 
ing’’ within the meaning of 22 D.C.C.§1401? 


(f) Is the oath taken pursuant to Rule 75 of Municipal 
Court Rules an oath authorized by law within the meaning 
of 22 D.C.C.§2501? 


A) 


nm 
Ls teenie 


Counts 1, 3, 4, 7, 9, and 10 
Counts 13, 15, and 16 


Statutes and Rules Involved 
Summary of Argument 


Argument: 

I. Reference by Government Counsel in Opening Statement 
to a Certificate Which Had Been in Appellant’s Office 
Was Made in Good Faith and Was Proper 

II. Appellant’s Constitutional Privilege Was Not Violated by 
the Prosecuting Attorney During Summation to Jury.... 
III. Appellant’s Right to Counsel Was Not Violated by Non- 

tender of the Defense of Insanity 

Appellant Was Represented by Competent, Retained 

Counsel 

Appellant Was Properly Permitted to Act as His Own 

Co-counsel 

There Was No Evidence Before the Trial Judge Tending 

to Show That Appellant’s Criminal Conduct Was the 

Product of a Mental Disease or Defect 

The Failure of Appellant or His Counsel to Raise the 

Defense of Insanity, if a Basis for It Existed in Fact, 

Is Not Reversible Error 

No Error Resulted from (1) the Denial of Subpoenas 

Requested by Appellant; (2) the Refusal of the Judge 

to Segregate the Jury; (3) the Failure of the Jury to 

Return a Guilty Verdict on Each Count Individually; 

(4) the Receipt of Evidence Relating to Certain Events 

in Illinois and (5) the Instruction of the Court on Pre- 

sumption of Innocence 

(1) The Court Ruled Properly With Respect to Sub- 
poenas 

(2) The Trial Judge Did Not Err in Refusing to Grant 
Appellant’s Motion to Confine the Jury 

(3) No Error Resulted from the Failure of the Jury to 
Return a Verdict of Guilty as to Each Count of the 
Indictment 

(4) No Error Resulted from the Receipt of Evidence of 
Certain Events in Illinois Which Appellant Charac- 
terizes as Tending to Show Commission of a Crime 

(5) No Error Resulted from the Trial Judge’s Charge on 
Presumption of Innocence 


(111) 


V. Appellant’s Sentence Is Not a “Cruel and Unusual” 

Punishment 

VI. The Court Correctly Instructed the Jury as to the Requi- 
site “Intent to Defraud” 

VII. The Statutes Under Which Appellant Was Indicted and 
Convicted Were Applicable to His Offenses 
The Evidence Was paliciens to Sustain Appellant’s Con- 
victions for Violations of 22 D.C. Code § 1301 
Appellant Was Properly Indicted and Convicted for 
Violations of 18 U.S.C. § 1001 
Appellant Was Properly Indicted and Convicted for 
Violations of 18 U.S.C. § 494 
The Evidence Was xen to Sustain Appellant’s Con- 
viction for a Violation of 22 D.C. Code § 1303 
rig edge Was Properly Charged and Convicted Under 

2 D.C. Code § 1401. F 
aipdioas Was Properly Indicted ers Convicted fora 
Violation of 22 D.C. Code § 2501 
Conclusion 
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COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a twenty-three count indict- 
ment filed in the District Court on September 14, 1961. At 
the commencement of the trial, on November 7, 1961, nine 
counts were dismissed on motion of the Government, leav- 
ing appellant charged with violations of 18 U.S.C. §1001 
(three counts), 18 U.S.C. §494 (three counts), 22 D.C. Code 
§ 1303 (four counts), 22 D.C. Code § 1301 (2 counts), 22 
D.C. Code § 1401 (one count), and 22 D.C.C. 2501 (one 
count). Appellant was found guilty after trial by jury on 
each of the fourteen remaining counts. On November 24, 
1961 appellant received concurrent sentences ranging at 
maximum from three to ten years.! For purposes of con- 


1The exact sentences were: 18 U.S.C. §1001 (counts 1, 3, and 4) 
18 months to 5 years; 18 U.S.C. §494 (counts 13, 15, and 16) 3 to 
10 years; 22 D.C.C, §1301 (counts 22 and 23) 1 to 3 years; 22 
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venience, counts one, three, four, seven, nine, and ten, involv- 
ing related offenses and the same transactions, will be 
treated together. Counts thirteen, fifteen, and sixteen 
similarly will be treated together. Count nineteen will be 
treated separately; counts twenty and twenty-one will be 
treated together, and counts twenty-two and twenty-three 
will be treated together. 


Background 


Certain testimony relates to all of the counts in the indict- 
ment. As charged in the indictment, commencing on or 
about April 29, 1960 and continuing until on or about June 
22, 1961 appellant, by a trick scheme and device, utilizing 
the name L. A. Harris, held himself out to be one Lawrence 
Archie Harris, a bona fide member of the Bar of the District 
of Columbia. In so doing, he appeared in Municipal and 
District Court on behalf of various defendants, signed 
praecipes and other documents, and made statements under 
oath that he was Lawrence Archie Harris, a bona fide mem- 
ber of the Bar. Appellant, while holding himself out to be 
an attorney, charged fees to individuals named in the in- 
dictment. These actions, according to the Government, 
constituted violations of the various statutes under which 
appellant was indicted. 

The Government called as its first witness Lawrence 
Archie Harris, a bona fide member of the Bar, who was ad- 
mitted to practice in the District of Columbia on January 
7, 1955. Tr. 252, 299, 301. Mr. Harris, who was born on 
September 6, 1912, was a native Washingtonian, Tr. 231, 
but he never practiced law in the District of Columbia. Tr. 
259. He was admitted to the District of Columbia Bar on 
motion, Tr. 246, and never appeared in the District of Co- 
lumbia in connection with his admission. Tr. 256, 257. 
During the time of the indictment, Lawrence Archie Harris 
was engaged in the active practice of law in Sacramento, 
California. From 1950 to 1951, Lawrence Archie Harris 
D.C.C. §1303 (counts 7, 9, 10 and 19) 18 months to 5 years; 22 


D.C.C., Section 1401 (count 21) 3 to 10 years; and 22 D.C.C., 
Section 2501 (count 20) 3 to 10 years, 
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practiced law in Chicago, Illinois where he knew appellant 
as one E. A. Simmons. Tr. 232, 236. Appellant was then 
practicing law under that name and Lawrence Archie Har- 
ris was associated with him in the practice of law. Tr. 236. 

Lawrence Archie Harris testified that he never practiced 
law in the District of Columbia, Tr. 259, nor did he author- 
ize appellant nor anyone else to assume his name or creden- 
tials. Tr. 260. Lawrence Archie Harris’s certificate of 
admission to the District of Columbia Bar was received in 
evidence, Tr. 252, and he identified his signature on his 
oath of admission, Tr. 549, which also was received in 
evidence. Tr. 299. He testified that his signature did 
not appear on the application for an Illinois drivers license, 
received in evidence, Tr. 547, or an application for a Dis- 
trict of Columbia license, also in evidence, Tr. 548, or va- 
rious other documents received in evidence bearing the 
name ‘‘Lawrence A. Harris’? or ‘‘L. A. Harris,’’ Tr. 548, 
550-551, 552. 

Mr. Ralph A. Curtin, Secretary of the Committee on 
Admissions and Grievances, testified that attorneys admit- 
ted to practice in other jurisdictions could be admitted to 
membership in the Bar in the District of Columbia on mo- 
tion, Tr. 278; that it was not necessary for them personally 
to appear in the District of Columbia in connection with 
such admission, Tr. 285; that membership in the Bar of 
the District of Columbia consisted of the entry of an order 
by the District for the District of Columbia, Tr. 283 and 
that to become entitled to practice in the District of Colum- 
bia it was necessary to take an oath prescribed by law. 
Tr. 284, In the case of attorneys from other jurisdictions 
admitted by motion, the oath could be taken outside the 
District of Columbia. Tr. 285. 

Mr. Curtin also testified that during the period of the 
indictment, no attorney other than Lawrence Archie Harris 
appeared on the rolls of the Committee as having been ad- 
mitted to practice in the District of Columbia with the ini- 
tials L. A. Harris. Tr. 286. 

Ruth M. Duffy, a deputy clerk of the District Court, 
testified that her records showed that Lawrence Archie 


4 


Harris was duly admitted to membership in the District 
Bar on January 7, 1955. Tr. 300, 301. 

Several witnesses testified that appellant undertook to 
represent defendants before the District Court for the 
District of Columbia under the name L. A. Harris, e.g. Tr. 
604, 615, 675, 718, 1300; that he maintained an office at 2514— 
14th Street, N.W., Tr. 455, 825, at which his name L. A. 
Harris appeared on the door, Tr. 461, 589; and that his legal 
stationery displayed the same name. Tr. 466. 

Kevin Donahue, a former employee of the D.C. Depart- 
ment of Motor Vehicles, testified that he processed an appli- 
cation for a D.C. operator’s permit from one L. A. Harris, 
born September 6, 1912, and that an Tilinois operator’s per- 
mit was submitted to him in connection with the application, 
Tr. 378, and the D.C. permit which subsequently issued. Tr. 
380. The testimony of George Edward Coker, Yancey 
Smith, and Carl Lilja established, or tended to establish, 
that the Illinois permit was procured by appellant under 
the name ‘‘L. Archie Harris.’’ Tr. 331, 334, 341, 344, 760, 
768, 774. 

James Fernen, a Metropolitan police officer, testified that 
he had met appellant, that appellant had identified himself 
as Lawrence Archie Harris and that he exhibited a D.C. 
operator’s permit in that name. Tr. 684, 688, 689. 

Catherine J. Sager, a deputy clerk in the Municipal Court 
for the District of Columbia, testified that she had given 
an oath of admission to one ‘‘Lawrence Archie Harris’’ or 
“y, A. Harris’, that her signature appeared on his cer- 
tificate of admission, and that, although she did not remem- 
ber appellant specifically, it was her invariable practice 
to require applicants to take the oath before they signed 
and before she signed the certificate of admission. Tr. 509, 
510, 511, 513, 727. The witness Lalja testified that appel- 
lant’s signature appeared on the certificate of admission. 
Tr. 761, 762, 774. It disclosed that the holder (Lawrence 
Archie Harris) was admitted to the Bar at the District 
Court on January 7, 1955. Tr. 511. 


Margaret Watkins, a real estate agency employee, testi- 
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fied that appellant had executed a lease in her presence to 
the premises at 2514—14th Street, in the name Lawrence 
A. Harris, Tr. 353, 356, and George O. Vest, a vice president 
of Riggs National Bank, testified that appellant had signed 
a loan application and note in his presence in the name 
Lawrence A. Harris. Tr. 364-366. 

Appellant’s secretary, Vondell Adams, testified that ap- 
pellant dictated to her answers to certain interrogatories 
served on appellant, Tr. 916, in a civil action in which ap- 
pellant was the named defendant, Tr. 885, 888. The por- 
tion of the answers admitted in evidence disclosed, in An- 
swer 1, ‘‘Lawrence A. Harris, 2514—14th Street, N.W., 
Washington 9, D.C., September 6, 1912’’, and in Answer 
3(a), ‘Admitted to practice law in the District of Columbia, 
January 7, 1955.”’ 

William Henry Morgan testified that appellant was his 
brother and that appellant’s name is Daniel Jackson Oliver 
Wendel Holmes Morgan. Tr. 308. 

Special agents of the FBI. testified that appellant was 
arrested in San Francisco, California, on July 6, 1961, at 
which time he stated his name to be John D. Clark and 
denied that he was Daniel Morgan. Tr. 843-845, 859. 


Counts 1, 3, 4,7, 9, and 10 


Counts 1, 3 and 4 charged violations of 18 U.S.C. §1001, 
involving concealment before the District Court for the 
District of Columbia of appellant’s name, identity, and 
non-admission to practice law before the District Court in 
the cases of Orson G. White et al., (9-26-60), Robert F. Bell 
(1-6-61) and Collins L. Powell (1-12-61). Counts 7, 9, and 
10 charged violations of 22 D.C. Code §1303, involving false 
impersonation of Lawrence Archie Harris, a duly author- 
ized attorney, before the District Court for the District of 
Columbia in the eases of the same individuals and on fhe 
same dates. 

In addition to the background testimony heretofore set 
forth, Frederick G. Smithson, an Assistant United States 
Attorney, testified that appellant appeared before the Dis- 
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trict Court under the name L. A. Harris on behalf of de- 
fendants White et al., on September 6, 1960, and that ap- 
pellant actively represented them as their attorney before 
Judge Matthews. Tr. 615-619. 

Harry T. Alexander, an Assistant United States Attorney 
during the period of the indictment, testified that appellant 
appeared before the District Court under the name L. A. 
Harris on behalf of defendant Robert Bell on January 6, 
1961, and that appellant actively represented him as his 
attorney before Judge Holtzoff. Tr. 605-607. 

Joel D. Blackwell, an Assistant United States Attorney, 
testified that appellant appeared before the District Court 
under the name L. A. Harris on behalf of defendant Collins 
L. Powell on January 12, 1961, and that appellant actively 
represented him as his attorney before Judge Tamm. Tr. 
717-720. 

Counts 13, 15, and 16 


Counts 13, 15, and 16 charged violations of 18 U.S.C. §494, 
involving forgeries of the name ‘‘L. A. Harris’’ on three 
praecipes by which appellant entered his appearance in the 
eases of Alvin Gibson (6-3-60), Henry Jefferson (11-9-60), 
and Shirley A. Vest (5-5-61). 

In addition to the foregoing background testimony, 
through the witness Charles Rumsey, Deputy Clerk of the 
District Court, the praecipes set forth in the indictment 
and the related official court file in each of the cases were 
received in evidence. Tr. 596. 

Carl Lilja, the F.B.I. handwriting expert, testified, in 
effect, that the name ‘‘L. A. Harris”’ which appeared on the 
praecipes had been signed by appellant. Tr. 762, 768, 774. 


Count 19 


Count 19 charged a violation of 22 D.C. Code §1303, in- 
volving false impersonation of Lawrence Archie Harris 
before the Municipal Court for the District of Columbia in 
the case of John C. Nolan (9-13-60). In addition to the 
foregoing background evidence, Robert Norris, an Assistant 
United States Attorney, testified that appellant appeared 
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before the Municipal Court for the District of Columbia 
under the name:L. A. Harris on behalf of John C. Nolan on 
September 13, 1960, and that he actively represented him as 
his attorney before Judge Reeves. Tr. 675-676. 


Counts 20 and 21 


These counts charge violations of 22 D.C. Code §2501, 
involving perjury, and 22 D.C. Code §1401, involving for- 
gery, with respect to an oath and attorney’s registration 
card which appellant made and executed on September 13, 
1960. 

The relevant testimony of witnesses Sager and Lilja have 
been set forth heretofore in the background evidence. 
Supra, p. 4. 

Counts 22 and 23 


The remaining counts of the indictment charge violations 
of 22 D.C. Code § 1301 involving the taking of money by 
false pretenses from Minnie Perry (3-28-61) and Lousietta 


Bell (12-2-60). 

In addition to the foregoing background testimony, 
Minnie Perry testified that she thought appellant was a 
lawyer, Tr. 595, and retained his services to represent her 
son in a pending criminal proceeding, Tr. 590, and that she 
paid him a fee of $475.00 Tr. 591. 

Lousietta Bell testified that appellant identified himself 
to her as Attorney Harris, Tr. 566, that she engaged his 
services to represent her son in a pending criminal proceed- 
ing, and that she paid him a fee of $250.00. Tr. 567. 

Both witnesses produced receipts, Tr. 594, 568, and the 
receipt of Lousietta Bell was received in evidence. Tr. 586. 


STATUTES AND RULES INVOLVED 
Title 22, Section 1301, D.C. Code, 1961 Ed. provides: 


Whoever, by any false pretense, with intent to de- 
fraud, obtains from any person anything of value, or 
procures the execution and delivery of any instru- 
ment of writing or conveyance of real or personal 
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property, or the signature of any person, as maker, 
indorser, or guarantor, to or upon any bond, bill, re- 
ceipt, promissory note, draft, or check, or any other 
evidence of indebtedness, and whoever fraudulently 
sells, barters, or disposes of any bond, bill, receipt 
promissory note, draft, or check, or other evidence of 
indebtedness, for value, knowing the same to be worth- 
less, or knowing the signature of the maker, indorser, 
or guarantor thereof to have been obtained by any 
false pretense, shall, if the value of the property or 
the sum or value of the money or property so obtained, 
procured, sold, bartered, or disposed of is $100 or up- 
ward, be imprisoned not less than one year nor more 
than three years; or, if less than that sum, shall be 
fined not more than $200 or imprisoned for not more 
than one year, or both. Any person who obtains any 
lodging, food, or accommodation at an inn, boarding- 
house, or lodging-house, without paying therefor, with 
intent to defraud the proprietor or manager thereof, 
or who obtains credit at such an inn, boarding-house, 
or lodging-house by the use of any false pretense, or 
who, after obtaining credit or accommodation at such 
an inn, boarding-house, or lodging-house, absconds or 
surreptitiously removes his baggage therefrom without 
paying for his food, accommodation, or lodging, shall 
be deemed guilty of a misdemeanor and upon convic- 
tion thereof in the municipal court for the District of 
Columbia be fined not more than $100 or imprisoned 
not more than six months, or both, in the discretion of 
said court. (Mar. 3, 1901, 31 Stat. 1326, ch. 854, § 842; 
June 30, 1902, 32 Stat. 535, ch. 1329; Aug. 12, 1937, 
50 Stat. 628, ch. 599; Apr. 1, 1942, 56 Stat. 190, ch. 
207, § 1; June 29, 1953, 67 Stat. 99, ch. 159, § 215(e).) 


Title 18, Section 1001, U.S. Code, 1958 Ed. provides: 


Whoever, in any matter within the jurisdiction of 
any department or agency of the United States know- 
ingly and willfully falsifies, conceals, or covers up by 
any trick, scheme, or device a material fact, or makes 


9 


any false, fictitious or fraudulent statements or rep- 
resentations, or makes or uses any false writing or 
document knowing the same to contain any false, fic- 
titious or fraudulent statement or entry, shall be fined 
not more than $10,000 or imprisoned not more than 
five years, or both. (June 25, 1948, ch. 645, 62 Stat. 
749.) 


Title 18, Section 494, U.S. Code, 1958 Ed. provides: 


Whoever falsely makes, alters, forges, or counter- 
feits any bond, bid, proposal, contract, guarantee, se- 
curity, official bond, public record, affidavit, or other 
writing for the purpose of defrauding the United 
States; or 

Whoever utters or publishes as true or possesses 
with intent to utter or publish as true, any such false, 
forged, altered, or counterfeited writing, knowing the 
same to be false, forged, altered, or counterfeited; or 

Whoever transmits to, or presents at any office or to 
any officer of the United States, any such false, forged, 
altered, or counterfeited writing, knowing the same 
to be false, forged, altered, or counterfeited— 

Shall be fined not more than $1,000 or imprisoned 
not more than ten years, or both. (June 25, 1948, ch. 
645, 62 Stat. 711.) 


Title 22, Section 1303, D.C. Code, 1961 Ed. provides: 


Whoever falsely personates another person before 
any court of record or judge thereof, or clerk of court, 
or any officer in the District authorized to administer 
oaths or take the acknowledgment of deeds or other 
instruments or to grant marriage licenses, with intent 
to defraud, shall be imprisoned for not less than one 
year nor more than five years. (Mar. 3, 1901, 31 Stat. 
1330, ch. 854, § 859; Feb. 17, 1909, 35 Stat. 623, ch. 
134.) 
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Title 22, Section 1401, D.C. Code, 1961 Ed. provides: 


Whoever, with intent to defraud or injure another 
falsely makes or alters any writing of a public or 
private nature, which might operate to the prejudice 
of another, or passes, utters, or publishes, or attempts 
to pass, utter, or publish as true and genuine, any 
paper so falsely made or altered, knowing the same 
to be false or forged, with the intent to defraud or 
prejudice the right of another, shall be imprisoned 
for not less than one year nor more than ten years. 
(Mar. 3, 1901, 31 Stat. 1326, ch. 854, § 843.) 


Title 22, Section 2501, D.C. Code, 1961 Ed. provides: 


Every person who, having taken an oath or affirma- 
tion before a competent tribunal, officer, or person, 
in any case in which the law authorized such oath or 
affirmation to be administered, that he will testify, 
declare, depose, or certify truly, or that any written 
testimony, declaration, deposition, or certificate by 
him subscribed is true, wilfully and contrary to such 
oath or affirmation states or subscribes any material 
matter which he does not believe to be true, shall be 
guilty of perjury; and any person convicted of per- 
jury or subornation of perjury shall be punished by 
imprisonment in the penitentiary for not less than 
two nor more than ten years. Any such false testi- 
mony, declaration, deposition, or certificate given in 
the District of Columbia, but intended to be used in 
a judicial proceeding elsewhere, shall also be perjury 
within the meaning of this section. (Mar. 3, 1901, 31 
Stat. 1329, ch. 854, § 858.) 


Title 11, Section 748a, D.C. Code, 1961 Ed. provides: 


The municipal court shall have power to issue process 
for the arrest of persons against whom information 
may be filed or complaint under oath made and to 
compel the attendance of witnesses, to enforce any 
of its judgments by fine or imprisonment, or both, and 
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to make such rules and regulations as may be deemed 
necessary and proper for conducting business in said 
court. In all cases where the said court shall impose 
a fine it may, in default of the payment of the fine 
imposed, commit the defendant for such a term as the 
court thinks right and proper, not to exceed one year. 


* * * * . 


Title 28, Section 1654, U.S. Code, 1958 Ed. provides: 


In all courts of the United States the parties may 
plead and conduct their own cases personally or by 
counsel as, by the rules of such courts, respectively, are 
permitted to manage and conduct causes therein. (June 
25, 1948, ch. 646, 62 Stat. 944; May 24, 1949, ch. 139, 
$91, 63 Stat. 103.) 


Rule 17(b), Federal Rules of Criminal Procedure, pro- 
vides: 


The court or a judge thereof may order at any time 
that a subpoena be issued upon motion or request of 
an indigent defendant. The motion or request shall 
be suported by affidavit in which the defendant shall 
state the name and address of each witness and the 
testimony which he is expected by the defendant to 
give if subpoenaed, and shall show that the evidence 
of the witness is material to the defense, that the de- 
fendant cannot safely go to trial without the witness 
and that the defendant does not have sufficient means 
and is actually unable to pay the fees of the witness. 
If the court or judge orders the subpoena to be issued 
the costs incurred by the process and the fees of the 
witness so subpoenaed shall be paid in the same man- 
ner in which similar costs and fees are paid in case 
of a witness subpoenaed in behalf of the government. 
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Rule 30, Federal Rules of Criminal Procedure, provides: 


At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At 
the same time copies of such requests shall be fur- 
nished to adverse parties. The court shall inform 
counsel of its proposed action upon the requests prior 
to their arguments to the jury, but the court shall in- 
struct the jury after the arguments are completed. 
No party may assign as error any portion of the 
charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict, stating 
distinctly the matter in which he objects and the 
grounds of his objection. Opportunity shall be given 
to make the objection out of the hearing of the jury. 


Rule 41(e), Federal Rules of Criminal Procedure, provides: 


A person aggrieved by an unlawful search and seiz- 
ure may move the district court for the district in 
which the property was seized for the return of the 
property and to suppress for the use as evidence any- 
thing so obtained on the ground that (1) the property 
was illegally seized without warrant, or (2) the war- 
rant is insufficient on its face, or (3) the property 
seized is not that described in the warrant or (4) there 
was not probable cause for believing the existence 
on the grounds on which the warrant was issued, or 
(5) the warrant was illegally executed. The judge 
shall receive evidence on any issue of fact necessary 
to the decision of the motion. If the motion is granted 
the property shall be restored unless otherwise sub- 
ject to lawful detention and it shall not be admissible 
in evidence at any hearing or trial. The motion to sup- 
press evidence may also be made in the district where 
the trial is to be had. The motion shall be made be- 
fore trial or hearing unless opportunity therefor did 
not exist or the defendant was not aware of the grounds 
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for the motion, but the court in its discretion may en- 
tertain the motion at the trial or hearing. 


Rule 4(a), Local Rules of the United States District Court 
for the District of Columbia provides: 


The signing of any pleading or paper filed in a 
cause by any attorney appearing in a representative 
capacity before the cause is at issue shall constitute 
an appearance; however, no attorney appearing for 
the first time subsequent to the cause becoming at 
issue shall be considered of record unless his appear- 
ance is made by formal individual praecipe. 


Rule 89, Local Rules of the United States District Court 
for the District of Columbia provides: 


An attorney shall enter his appearance by praccipe 
immediately after being retained, or appointed in a 
cause. 


Rule 75(a), Municipal Court Civil Rules provides: 


The bar of this Court shall consist of any person 
who is a member of the bar of the United States Dis- 
trict Court for the District of Columbia in good stand- 
ing, unless disbarred or suspended by action of this 
Court, provided such person shall: 


(1) Take and subscribe to the following oath or 
affirmation, viz.: 


“J, ____——, do solemnly swear (or affirm) that 
I am a member in good standing of the United States 
District Court for the District of Columbia, having 
been duly admitted on the — day of , 19—; 
that I have not been suspended or disbarred by any 
Court; that I will demean myself as an attorney and 
counsellor of this Court uprightly and according to 
law; and that I will support the Rules of this Court, 
the laws of the District of Columbia, and the Consti- 
tution of the United States.”’ 
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(2) Upon subscribing thereto on a card to be fur- 
nished by the clerk of this Court, sign the Roll of At- 
torneys of this Court and pay the sum of fifty cents 
($.50) to the clerk of this Court. 

This provision shall be complied with by all per- 
sons whether or not a member of the bar of this 
Court at any time prior to the 2nd day of January, 
1952. 


SUMMARY OF ARGUMENT 


I 


Appellant received a fair trial. The prosecuting at- 
torney’s reference, in opening statement, to a certificate 
evidencing admission to the Bar of the District of Co- 
lumbia which had been found in appellant’s office, was 
made in good faith and was proper. Government counsel 
could reasonably expect that the certificate and testimony 
relating thereto would be admitted into evidence. In any 
event, no prejudice to appellant resulted. 


sa 


The prosecuting attorney’s comments, made during his 
final argument to the jury, did not constitute comment on 
appellant’s failure to take the stand. Appellant, pro se, 
and appellant’s counsel, during their respective summa- 
tions to the jury, made numerous testimonial assertions 
of fact about matters not in evidence and, in this context, 
and in the context in which the challenged statements were 
made, it is clear that the prosecuting attorney’s comments 
referred to appellant’s counsel and not to appellant, and 
that his argument was otherwise proper. 


II 


Appellant was represented by retained, qualified counsel. 
He was also permitted to act as his own co-counsel. There 
was no evidence before the Court or jury tending to show 
that appellant’s criminal conduct was the product of a 
mental disease or defect, and counsel did not fail to render 
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effective assistance by not tendering the defense of insanity, 
if a basis for it existed in fact, because that was a decision 
of trial strategy which counsel was free to make. 


IV 


Subpoenas were denied by the trial judge only where 
appellant failed or refused to comply with Rule 17(b) 
of the Federal Rules of Criminal Procedure. 

It was within the discretion of the trial judge to refuse 
to confine the jury at the outset of and throughout the 
trial. 

A general verdict of ‘‘guilty as charged’? to a multi- 
count indictment is permissible under the law and prac- 
tice of this jurisdiction. 

No prejudice resulted to appellant as a result of the 
jury’s hearing certain testimony, subsequently striken by 
the trial judge, relating to an incident involving the pos- 
sible commission of an unrelated crime by appellant in 
the State of Illinois. 

There was no error in the charge of the trial judge with 
respect to the presumption of imnocence. 


Vv 


Appellant’s sentence was within the limits prescribed 
by the statutes under which he was convicted. Where 
the sentence imposed is within the limits prescribed by 
the statute, the punishment is not cruel and unusual. 


VI 


The court correctly and adequately instructed the jury 
concerning the element of ‘‘intent to defraud.’’ No re- 
quest was made for an instruction further defining the 
term and therefore any objection to the instruction as 
given was not preserved. 
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Vil 


The statutes under which appellant was indicted were 
applicable to his actions. The evidence was sufficient to 
sustain appellant’s convictions for violations of 22 D.C. 
Code § 1301. The evidence was sufficient to sustain the 
jury’s verdict that appellant’s acts were committed with the 
intent to defraud. It was immaterial to the issue of appel- 
lant’s intent to defraud that appellant may have consid- 
ered that the complainants were receiving something of 
value. 

Appellant was properly indicted and convicted for vio- 
lations of 18 U.S. C. § 1001. Departments of the Judicial 
Branch of the Government are included within the scope 
of Section 1001. Section 1001 is not inconsistent with 22 
D.C. Code § 1301 and is therefore not preempted by 22 
D.C. Code § 1301. 

Appellant was properly indicted and convicted for vio- 
lations of 18 U.S. C. § 494. The court appearance praecipes 
were instruments encompassed by the statutory words: 
“‘other writings.’? The trial judge correctly instructed 
the jury that pecuniary or property loss to the Govern- 
ment is not a requisite for conviction under Section 494. 

The evidence was sufficient to sustain appellant’s con- 
viction for a violation of 22 D.C. Code § 1303. The Gov- 
ernment’s proof and inferences therefrom compelled the 
conclusion that appellant had falsely impersonated Law- 
rence Archie Harris, a duly licensed attorney. 

Appellant was properly indicted under 22 D.C. Code 
§ 1401. The Municipal Court registration certificate is a 
‘¢writing,’’? the forgery of which is prohibited by Section 
1401. No pecuniary or property loss had to be alleged or 
proven by the Government. 

The oath taken by appellant at the time of his registra- 
tion to practice in the Municipal Court was required by 
Rule 75 of the Rules of that Court and was therefore au- 
thorized by law. 
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ARGUMENT 


I. Reference By Government Counsel in Opening Statement 
To a Certificate Which Had Been in Appellant’s Office 
Was Made in Good Faith and Was Proper. 


The prosecution in opening argument stated: 


<<. the evidence will show that on his wall he (appel- 
lant) had a certificate which had been procured from 
this court by him or someone on his behalf, a certificate 
was displayed on his wall that had the name on it ‘‘Law- 
rence Archie Harris is a member of the bar of the 
District of Columbia. ..’’ Tr. 228. 


At trial, the government offered the certificate and testi- 
mony relating thereto but they were excluded from evidence 
by the court. These rulings of the court do not affect the 
propriety of the opening statement of government counsel. 
The opening statements were made in good faith and were 


proper. 

Government counsel could reasonably expect that the 
certificate would be admitted into evidence by the court. 
Appellant’s office tenancy was from month to month and 
was paid only through June 25, 1961. Tr. 358. The Gov- 
ernment was prepared to prove that on June 23, 1961, ap- 
pellant fled this jurisdiction. Tr, 388, 826. He was subse- 
quently arrested in California where he assumed another 
name. Tr. 844. The certificate was recovered July 10, 
1961, Tr. 388, with the permission of the landlord who con- 
sidered the tenancy to have been terminated. Tr. 389. Un- 
der these circumstances, the government could justifiably 
have considered the certificate to be abandoned property 
and recoverable without a search warrant. Abel v. United 
States, 362 U.S. 217 (1960). 


2 Cases cited by appellant, Weeks v. United States, 232 U.S. 383 
(1914) and Chapman v. United States, 365 U.S. 610 (1961) are 
distinguishable. In neither case would the facts justify any infer- 
ence of abandonment. 
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Likewise, the Government could reasonably expect that 
the testimony of appellant’s secretary (concerning her ob- 
servations of the certificate in appellant’s office,—Tr. 462) 
would be admitted by the court. The court, however, ex- 
cluded that testimony on the grounds of the best evidence 
rule? However, that rule was inapplicable. The testimony 
was admissible to prove the existence of the certificate in 
the office. Cf. Meyers v. United States, 84 U.S. App. D.C. 
101, 171 F.2d 800 (1948), cert. denied, 336 U.S. 912; 4 Wig- 
more, Evidence § 1242, 1244 (3rd ed. 1940); McCormick, 
Evidence, §198. 

Appellant made no pretrial motion to suppress the cer- 
tificate. Any objection by appellant to the admission of 
the certificate based on the grounds of an alleged illegal 
seizure could therefore have been considered by govern- 
ment counsel as having been waived. Federal Rules of 
Criminal Procedure, Rule 41 (e). Bad faith cannot be 
imputed to the statements of government counsel when no 
other way to obtain a ruling as to the admissibility of the 


certificate was open to the government except to offer it 
as evidence. United States v. Smith, 103 U.S. App. D.C. 
48, 254 F.2d 751 (1958) cert. denied, 357 U.S. 937. 
Moreover, as this court stated in Williams v. United 
States, 55 App. D.C. 239, 241, 4 F.2d 432, 434 (1925) : 


“(Even if the opening statement had contained matter 
harmful to the defendant, such matter if not supported 
in any was by evidence subsequently introduced, in- 
stead of prejudicing the minds of the jury against the 
defendant, would rather tend to give the jury an un- 
favorable impression of the case for the government. 
Nichamin v. United States, (C.C.A.) 263 F. 880, 882. 
Witnesses not infrequently refuse to confirm under 
oath unsworn declarations made by them prior to tak- 
ing the stand, and courts quite often on objection ex- 


2 Appellant also argues that the testimony was inadmissible as 
the fruits of an illegal search. This point is totally without merit. 
The witness’ observation were independent of and prior to the 
search and seizure. 
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clude testimony offered by counsel believing it to be 
admissible. Under such circumstances it would be go- 
ing far indeed to hold that the declarations apparently 
made in good faith by government counsel in his open- 
ing statement amounted to misconduct and constituted 
reversible error.”’ 


Il. Appellant’s Constitutional Privilege Was Not Violated By 
the Prosecuting Attorney During Summation to Jury. 


Appellant cites three passages in the Trial Transcript, 
all occurring during the prosecuting attorney’s closing 
summation to the jury, in support of his charge that the 
jury’s attention was improperly called to the fact that the 
appellant did not take the stand. These passages occur at 
pages 1656-1657, pages 1660-1661, and at page 1664. 

A reading of each of these passages, in context, compels 
the conclusion that the prosecuting attorney at no time 
commented on the appellant’s failure to take the stand. 

In order to understand the prosecutor’s remarks as they 
necessarily were understood by the jury, they must be 
placed in the context of the several closing arguments made 
to the jury.* 

Previously, appellant had addressed the jury in his own 
behalf, pro se, and as his own co-counsel. During the course 
of that argument, appellant made numerous testimonial 
statements,® in the first and third persons, about himself or 
his activities, none of which was supported by testimony or 


4 The prosecuting attorney opened the summation, as usual. Tr. 
1519. Appellant then addressed the jury, pro se, and as his own 
co-counsel. Tr. 1565. Appellant’s counsel made an additional 
summation, on behalf of appellant. Tr. 1593. The prosecuting 
attorney then delivered his closing argument. Tr. 1645. It is in 
this last summation that the challenged passages are found. 

5 It must be borne in mind (i) that appellant was tried on charges 
arising out of unauthorized practice of law and (ii) that appellant 
acted as his own co-counsel at the trial below. These circumstances 
enabled him to have peculiar and unique knowledge of the facts, 
in and out of evidence, as well as some knowledge of law, as he 
addressed the jury, 


20 


documents received in evidence during the trial. They in- 
cluded the following: 


‘Now this is the thing [surprise testimony by Assist- 
ant Corporation Counsel called by defense] he would 
have you believe. The only thing about that is that we 
talked to the [Assistant] Corporation Counsel back 
there behind the Court. We knew what his testimony 
was going to be. That is why we put him on the stand.’’ 
Tr. 1568. 


‘“‘He [referring to appellant] dashed down there. The 
Clerk said to him: What is your hurry? He said: Make 
this out. I will sign it. He signed it and went upstairs, 
understand, to the other judge. Now there was a jury 
waiting there. I think Mr. Norris told you this was a 
jury trial. A jury waiting. This happens all the time. 
Nothing unusual about it at all.’’ Tr. 1569. 


‘Counsel [referring to appellant] was in a hurry that 
day. He was told to register. He was going to another 
court. And the Clerk said: Well you sign this paper 
and I will take care of the rest. 


<< And as was his won’t, he signed the name, L. A. Har- 
ris. Well, that is the name that he adopted. That is the 
name he was using. No question about it.”? Tr. 1570. 


“I represented two boys—Defendant did—and that 
is, the Defendants Sampson and Harrison. Mr. Perry 
Howard represented Harrison. This trial lasted three 
weeks, at the conclusion of which the jury found the 
boys guilty, and they were sentenced to die. Subse- 
quent to that, Mr. Howard passed on. I will say now 
that Mr. Howard did a very magnificent job. I was 
very pleased to be associated with him.’’ Tr. 1571. 


“‘Now, ladies and gentlemen, I think that during the 
trial you have noticed I haven’t been standing up very 
much; I have been sitting down. This is primarly 
not because the Marshal has any restrictions on me, but 
because of the condition that you heard the doctors give 
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testimony concerning. There used to be a time when I 
could stand up a little bit longer and that time is now 
gone.’’ Tr, 1583-4. 


‘‘T don’t think that a man can have any greater tribute 
paid to him than to have people whom the Government 
claims that you swindled come in and testify in your 
behalf. And that is what happened here. We brought 
in people in counts that they [Government] dismissed.’’ 
Tr. 1586. 


“In this case, of course, I have been out of touch. I 
have been over in the jail and consequently haven’t 
had an opportunity to do a lot of research. But that 
is the reason why it is important in a case of this kind 
that you have counsel to assist.’’ Tr, 1587. 


‘‘Now, that may not mean much to you but to me that 
was highly significant and even though, I was not al- 
lowed to finish my work, I feel very strongly about the 
way these men, that I tried to represent, expressed 
themselves when they came down and told you that 
here is a man who gave the full measure and gave all 
he could and did all he could for me and remember, 
Ladies and Gentlemen, that that was the purpose, to 
serve individuals. We weren’t so much concerned 
about men like Mr. Duncan or people of that kind but 
we were concerned about individuals, . .’? Tr. 1589-90. 


Appellant’s summation to the jury was followed by the 
argument of his counsel. In it, he too made assertions of 
material fact which were not supported by testimony or 
documents admitted in evidence. He stated that in draft- 
ing the indictment under which,the appellant was tried, the 
prosecution had ‘‘meetings with all the big shots from the 
Legal Department’’ and that ‘‘They have a conference of 
judges to consider the matter’. Tr. 1595. He asserted that 
a Government witness was ‘‘scared to death”’ and ‘‘pitiful’’, 
Tr. 1604. Referring to the same witness, appellant’s coun- 
sel argued that ‘‘I am certain that nobody from the prose- 
cutor’s office told him, Mr. Morgan [William Henry Mor- 
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gan], you don’t have to come to Washington but they scared 
the day lights out of him and they gave him a plane ticket 
one-way and he came here to testify against an alleged 
brother’. Tr. 1604-5. He further argued to the jury that 
if ever he, counsel, were in trouble with the law, he would 
employ appellant to represent him. Tr. 1606. He argued 
that ‘‘Everybody has a birth certificate’ and commented on 
non-production of appellant’s supposed birth certificate by 
the prosecution. Tr. 1608. He said that the Government 
‘didn’t look for’’ the appellant’s father in connection with 
proof of appellant’s identity because his testimony might 
be unfavorable. Tr. 1608. 


Referring to Government witness Lawrence Archie Har- 
ris, appellant’s counsel said, ‘‘I don’t know what they paid 
him but I know they brought him here twice across the 
country, over the High Sierra Nevadas in a big jet plane, 
sitting back and eating the finest of food and all on govern- 
ment expense. He said I am a government witness. I am 
going to testify against a man who practiced law without 


a license. The government is paying my way’’. Tr. 1610. 

At page 1616 of the Transcript, appellant’s counsel as- 
serted ‘‘. .. and he [appellant] knocked himself out, fell 
on the floor from exhaustion defending murderers, suffering 
with heart trouble, suffering with ... ulcers. They hired 
him because they thought he was capable. Judges ap- 
pointed him to defend indigent criminals because they 
deemed him qualified’’. 

Without the slightest support from the evidence, appel- 
lant’s counsel adopted the version of an incident given by 
appellant during his (appellant’s) summation to the jury. 
Appellant’s counsel argued: 


“This man was in court. Mr. Carl Coleman, one of the 
Corporation Counsels, testified from this witness stand 
that he was in Court. The judge said ‘‘Get out of here 
and go register.’’ He reprimanded him. I don’t know 
what he said, but they know how to reprimand you. He 
went downstairs, and he told the lady, Miss Sager, ‘‘I’m 
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very busy; the judge wants me to register. I have 
another case’’—that man was sitting right there. He’s 
left. What’s his name counsel—Mr. Norris, ‘‘another 
case, jury case, upstairs, U.S. Branch. I’ve got to get up 
there because the judge will put me in jail because I’m 
late. Please let me sign the card. I’m in a hurry and 
I’ve got to get up there.’? Tr. 1625. 


Referring to membership in the Bar of the Municipal 
Court for the District of Columbia, appellant’s counsel 
argued ‘‘Half the lawyers in the Municipal Court, I bet you 
a dollar, are not registered right now because they’ve got 
signs all over the place, specially since this case came up, 
you better go get registered or you'll be held in contempt. 
I know a lot of lawyers practicing in that court, they don’t 
even know you have to be registered’’. Tr. 1626. 

He repeated appellant’s version of the incident referred 
to above for which there was absolutely no support in the 
record: 


“So he went to this woman and said, ‘‘I’m running 
from court to court trying to make $10. Please let me 
sign the card.’’? She made out this little thing here. 
She said ‘‘Go ahead, put your name on here and go on 
about your business.”’ This was blank. So he scratched 
his name on here and he dashed up to the other court. 
All right, she went to fill in—L. A. Harris. She called 
over here, said ‘‘You got a lawyer over there on the 
roll named L. A. Harris?’”’? No such lawyer. ‘‘No L. 
A. Harris over here registered,”’ said, ‘‘Well a man was 
just in here talking to me; he said his name was L. A. 
Harris, he signed his name L. A. Harris. You got 
anything like that?”’ And the people said, ‘‘Yes, we *ve 
got a Lawrence Archie.’? She said, ‘‘Well, that’s who 
he was,’’ put his name up there; so she typed it in.’’ 
Tr. 1627. 


24 


With reference to the same incident, appellant’s counsel 
argued ‘‘The card certainly was not filled in when he signed 
it... She tried to cover up after she goofed and he had left 
the window running from courthouse to courthouse, trying 
to make a living.’’ Tr. 1630. 

Appellant’s counsel even argued to the jury matters 
which were considered at bench conferences, out of the 
presence of the jury. Tr. 1635. 

At Tr. 1637, appellant’s counsel argued ‘‘Now the ap- 
pointment of this man by Judge Morris is in evidence and 
you have a right to look at it anytime you want. He has 
been appointed in other cases. Those cases have gone to 
trial before juries. People have been convicted. Some 
have been freed.’’ 

Appellant’s counsel further argued to the jury ‘‘I know 
what I’m talking about because this Court appointed me 
in the case that he [Appellant] had and the lady was 
charged with murder and he had the charge reduced to 
manslaughter. I went to see that lady and she said, ‘‘Oh 
no, I’m satisfied’’, said ‘‘in five more months I’ll be in 
the street. If I fool around with ... you, I might get ten 
years.’’? Tr. 1637-8. 

Near the end of his summation, appellant’s counsel 
argued: 


‘“‘This man has been punished more than enough al- 
ready. If this thing were handled properly, the most 
he would have gotten would be ten, 15, or 30 days in 
jail for contempt of court. He’s already spent almost 
six months, thrown into an insane institution because 
they wanted to get rid of him. They thought that we 
were going to come in and say, ‘‘Oh, he’s crazy so we 
won’t stand trial.’? We weren’t afraid of it because we 
believe in our system of the jury, twelve good men and 
true—and women.’’ Tr. 1643-4. 


Appellee has set forth the above quotations of appellant 
and appellant’s counsel at some length in order to give the 
exact context in which the challenged statements of the 


prosecuting attorney were made. None of the quoted pas- 
sages was supported by evidence nor, in appellee’s view, 
was any of them proper argument from facts in evidence. 
They constituted unsworn testimony by appellant and his 
council in the presence of the jury during the course of 
final arguments to the jury. It was after these statements 
had been made that the prosecuting attorney made the 
comments which are now attacked. 

The first pasage to which appellant objects appears at 
pages 1656 and 1657 of the Transcript. The argument 
immediately preceding these passages makes it abundantly 
clear that the prosecuting attorney was referring to appel- 
lant’s counsel and not to appellant in the remarks that he 
made to the jury. The prosecuting attorney’s complete 
argument on this point is as follows: 


“Don’t you know what an attorney does when he prop- 
erly argues toa jury? He argues the evidence. Why 
didn’t Attorney David tell you about this? Why didn’t 
he tell you about this Municipal Court file which has 
Lawrence A. Harris on it? Why didn’t he diseuss that 
with you? There is no answer to that because this was 
dictated to the defendant’s secretary. She told you 
he dictated it and while he’s talking about the fact 
that this man hasn’t ever told anybody that he went 
to Howard University or that he was a major, don’t 
you know, ladies and gentlemen of the jury, that you can 
adopt a person’s qualification’s without going that far? 


“cWhy didn’t he explain the birth date, September 6, 
1912? Why didn’t he do that? Did you ever hear 
Attorney David say anything about that? Why didn’t 
Attorney David—why didn’t he explain this document? 
The only thing Attorney David got up here and told 
you and tried to ridicule the facts, a man came here, 
secretary of the State Custodians of Records, came 
here, and I don’t know whether the man even knew 
anything at all about Morgan. That man came here 
and brought you this driver’s application from Illinois. 
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‘‘Why didn’t Attorney David say, ‘‘Well, Mr. Morgan 
didn’t write this’’? or ‘‘My client didn’t write this’’? 
Why didn’t he do that? He had two and one-half hours. 
He had two and one-half hours to say that ‘‘My client, 
the defendant sitting over there, didn’t write that ap- 
plication. That is not his signature’’? He didn’t do 
that either. No, he didn’t. 


‘‘Don’t see any ‘‘L, A. Harris’’ on there, do you? Talk- 
ing about he adopted—he adopted the name of L. A. 
Harris, do you know what is onhere? L. Archie Harris. 
Why didn’t Attorney David pick this up? Why didn’t 
he pick up this driver’s application and say, ‘‘We have 
an answer for this, This man didn’t sign it. This man 
never went to the Department of Motor Vehicles with 
an Illinois application and take out a driver’s permit 
here so he could have some credentials in his pocket’’? 
Why didn’t he do that? 


‘Don’t you know, if he wanted to defend this case on 
something other than trying to appeal to your sympathy 
and to your emotions, don’t you know he tried to— 
would have tried to give you some explanation? That 
is the way you defend a lawsuit, ladies and gentlemen. 
That is the way you defend a criminal case. You try 
to explain the evidence that the Government has pre- 
sented and why didn’t he do that? 


“‘Now, he took the stand—I mean he got up on this 
floor and said this man hasn’t had a right to—you 
probably heard his Honor tell this defendant, this 
defendant wants to call witnesses in what we call forma 
pauperis. He wants to issue subpoenas but he says, 
“‘T have no money’’. The rules of this Court require 
that defendant tell the judge—‘‘If you tell me that 
there is any judge in this court that you want sub- 
poenaed that I will not subpoena a judge but I will 
just call the judge. I will call that judge and tell him 
to come in here,’’ 
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“Don’t you know this defendant didn’t want any judge 
coming in here? He didn’t want that. That is just an 
issue he wanted. He wanted Attorney David to get up 
on the floor and make the type of argument he did 
but did he at any time tell His Honor? He said his 
Honor has been fair and you know His Honor has been 
fair throughout this trial. 


“Did Attorney King David or his client say, ‘‘Your 
Honor, we are issuing these subpoenas without money 
and we would like for Your Honor to call this’’—all he 
had to do was tell His Honor how will this judge help 
this case. ‘‘If you do that to my satisfaction, if you 
tell me,’ Judge Martin told this defendant. You might 
have heard him. He told him any number of times, 
said ‘‘You tell me, Mr. Defendant, and I, as a Federal 
judge, will call any Federal judge you want.”’ 


“Don’t you know this defendant just wanted to have 
some issue to get up on the floor and say, ‘‘Oh, this 
poor helpless man, this is happening to him. That has 


happened to him and the other is happening to him.’’ 
Tr, 1656-1657. (Italicized portion objected to by ap- 
pellant.) 


The next passage to which appellant objects appears at 
pages 1660 and 1661 of Transcript, where the prosecution 
said, ‘‘That is uncontradicted. Uncontradicted. That is 
what this defendant said.’ Again, appellant has cited 
language out of context. The prosecutor’s argument on 
the point here involved was: 


‘Another thing, they say that this man did nothing 
wrong. Well, ladies and gentlemen of the jury, you 
heard Shirley Vest, one of his clients, say that the de- 
fendant, she saw him on June 25 of this year. 


“Do you know where this man was arrested? Do you 
know that? This man was arrested in California, San 
Francisco, California. The man who did nothing but 
just defend helpless people. He was arrested in San 
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Francisco, California and you know what the man said? 
This defendant who has done absolutely no wrong what- 
soever, do you know what he told the FBI agents? 
“‘My name is John D. Clark.’? John D. Clark. That’s 
uncontradicted. Uncontradicted. That’s what this de- 
fendant said. 


“Now, you get a summons, you’ve got Lawrence Har- 
ris; you’ve got L. A. Harris. Now, we’ve got a John Dz. 
Clark. When did he adopt the name of John D. 
Clark?’ Tr. 1660-1661. (Italicized portion objected to 
by appellant). 


This argument by the prosecuting attorney does not 
constitute a comment on defendant’s failure to take the 
stand. It was nothing more than argument from testimony 
received in evidence to which no objection was made. See 
Tr. 844-845. 

The prosecuting attorney’s statement that appellant 
gave the name John D. Clark when he was arrested in 
San Francisco was uncontradicted is, of course, true. It 
was not necessary for the defendant to take the stand in 
order to introduce contradictory evidence. That could 
have been done in several ways. The prosecuting at- 
torney’s assertion that a fact in evidence is not contra- 
dicted does not constitute comment on defendant’s failure 
to testify. 

The third passage to which appellant objects appears 
at page 1664 of the Transcript. The prosecuting at- 
torney’s complete remarks were: 


‘*You know the Federal Bureau of Investigation, an 
organization for which everybody has the utmost re- 
spect. Don’t you know, ladies and gentlemen of the 
jury, that organization doesn’t go around picking on 
people? Has no reason to pick on this defendant any 
more than it would anybody else. This defendant— 
Mr. David comes in here and tells you that the Bar 
Association is concerned about this matter, that the 
judges are, that everybody is, has gone into some 
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kind of a secret huddle. That is ridiculous. That is 
ridiculous, don’t you know? Don’t you know that 
this man has never—when I say—taken the stand— 
don’t you know that this attorney has never taken a 
stand under oath and said, ‘‘I know that there was 
some conference held’’? Have you ever—this is some- 
thing that he talks to you about from the floor and 
I’m telling you it’s been demonstrated that he will 
say most anything. Won’t he? He will say most 
anything but he hasn’t taken that stand. Why doesn’t 
he take the stand and say ‘‘I’m willing’’—I’m talk- 
ing about Attorney David now—that ‘‘I’m willing to 
be interrogated under oath about all of these confer- 
ences that I know about’’? He has a right to do it. 
Why didn’t he do it? Because he knows that if he 
gets on that stand with some stuff such as he was 
talking about, he’d be made to look completely ridicu- 
lous because there has not been any such conference. 
He knows that.’? Tr. 1664. (Italicized portion ob- 


jected to by appellant.) 


Again it is quite apparent that the appellant is taking 
statements out of context. In view of the factual asser- 
tions made by appellant’s counsel in his summation to 
the jury including derogatory references to the FBI,* and 
suggestions of mysterious meetings called to consider ap- 
pellant’s punishment for what appellant characterizes as 
practicing law without a license,” the prosecuting attorney’s 
argument was clearly, quite clearly, directed to appel- 
lant’s counsel and not to appellant. “T am talking about 
Attorney David now.’’ (Tr. 1664.) 


6 Appellant’s counsel argued to the jury: “Here is a boy 19 years 
old. He knows nothing about the law. Of course, the FBI had 
talked to him. When you got the federal government against you, 
you have something on your hands . . . when the forces of the 
federal government are against you, you got something on your 
hands and if anybody comes out unscathed, they’re very lucky”. 
Tr. 1605. 

7 Tr, 1595, 1596. 
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This is further supported by the fact that in a sentence 
immediately preceding the comment to which exception is 
taken, and in the comment itself, the prosecuting attorney 
made it clear that he was referring to appellant’s counsel 
and not appellant by referring to him by name—‘‘ Mr. 
David’’ and ‘‘Attorney David.’’ 

Even if the prosecuting attorney’s remarks could be 
construed as comment on appellant’s failure to testify, 
which appellee contends is impossible, they would be justi- 
fied in the factual setting in which they were made because 
appellant himself, in his argument to the jury, made nu- 
merous assertions of material fact not under oath. Supra, 
pp. 20-21. Appellee concedes that 18 U.S.C. § 3481 and 
the cases decided under Wilson v. U.S., 149 U.S. 60 (1893), 
preclude comment on a defendant’s failure to take the 
stand. But when, as here, a defendant, during personal 
argument to the jury, makes material assertions of fact 
based on personal knowledge, it would be unfair to the 
Government to foreclose comment that such testimony 
was not under oath. 

In any event, no prejudice resulted to appellant from 
the prosecuting attorney’s comments, however construed, 
because the cautionary instruction by the trial judge, 
omitted in Wilson v. U.S., 149 U.S. 60 (1893), was given 
here—clearly, strongly and with emphasis.® 

It should also be noted that appellant did not object to 
the prosecuting attorney’s comments when made, cf. Tr. 
1540-1542, or at any other time. Having failed to do so, 
he may not now raise the point on appeal. Milton v. U.S.,* 
71 App. D.C. 394; 110 F.2d 556 (D.C. Cir. 1940) ; cf. Stewart 
v. U.S., 366 U.S. 1 (1961). 


8 The Judge charged: “Now the Defendant is not compelled to 
testify. This Defendant has not done so. The jury must be very 
sure that they observe this instruction: No inference is to be drawn 
against the Defendant from his failure to take the stand and testify. 
There could be no comment made on that, and none has been made 
by the District Attorneys, so his failure to testify in this case is 
not to be considered as remotely against the Defendant in this case.” 
Tr. 1681-1682. 
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None of the cases cited by appellant support his position 
and all are distinguishable. In Wilson v. U.S., 149 U.S. 60 
(1893), the prosecuting attorney directly and unequivocally 
commented on the defendant’s failure to take the stand; 
the trial judge gave no cautionary instruction; the com- 
bination of circumstances led to reversal. 

In Stewart v. U.S., 366 U.S. 1 (1961), during the third 
trial of the same charge, the prosecuting attorney com- 
mented, while defendant was on the stand, about his fail- 
ure to take the stand during the two preceding trials; no 
issue was presented, as here, about the propriety of a par- 
ticular comment during the course of a single trial. 

In Helton v. U.S., 221 F.2d 338 (5th Cir. 1955), the Court 
held that it was erroneous to admit testimony that the 
defendant was given an opportunity to explain incriminat- 
ing facts by failing to do so after his arrest; no question 
of his failure to testify at trial was presented. 


In Smith v. U.S., 268 F.2d 416 (9th Cir. 1959), the con- 
viction was reversed because the prosecuting attorney, 
having introduced into evidence admissions made by the 
defendant, called to the jury’s attention the fact that the 
defendant called no witnesses and introduced no evidence 
by way of defense. That, of course, was not the case here. 

In Milton v. U.S., 71 App. D.C. 394; 110F.2d. 556 (D.C. 
Cir. 1940), during the course of the defense attorney’s 
argument to the jury, it was stated that ‘‘You [the gov- 
ernment] haven’t got anything on him.” 71 App. D.C. 
at 395. The prosecuting attorney interrupted with the 
statement ‘‘Do you want him to take the stand now?’ 
No objection was made at anytime to this statement; the 
court held that it was not prejudicial and the conviction 
was affirmed on appeal. 

In summary, there was no comment made by the prosecut- 
ing attorney about appellant’s failure to testify. The 
comments, in any event, were more than justified in the 
context in which they were made. 
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Il. Appellant’s Right To Counsel Was Not Violated By Non- 
tender of the Defense of Insanity. 


Appellant was represented by competent retained coun- 
sel. He was properly permitted to act as his own co-counsel. 
There was no evidence before the trial judge tending to 
show that appellant’s criminal conduct was the product of a 
mental disease or defect, and that appellant’s failure to 
raise the defense of insanity, if a basis for it existed in fact, 
is not reversible error.® 


Appellant Was Represented By Competent Retained 
Counsel 


Despite appellant’s insistence to the contrary, appellant 
was represented by competent counsel of his choosing. He 
was indicted on September 14, 1961. J.A. 16. The trial 
commenced on November 7, 1962. Tr. 3. One week before 
the trial was scheduled to commence, no appearance having 
been entered for the appellant, the court appointed William 


Beasley Harris, Esq., to represent him. J.A. 291° 

When the case was called on the day of trial, King David, 
Esq., announced ready for the appellant. Tr. 3. 

There followed a colloquy between the court, appellant, 
Mr. David and Mr. Harris, Tr. 3-10, during the course of 
which appellant informed the court that he did not want 


9 Tt is appellee’s understanding that appellant argues that appel- 
lant acted as “master of his own defense” and, although competent 
to stand trial, he was not competent (i) to waive the issue of his 
own sanity and (ii) to represent himself before the jury because his 
conduct and attitude caused the court and jury to become prejudiced 
against him. Corrolaries to this argument are (i) if appellant had 
independent representation by retained counsel, it was ineffective 
because the insanity defense was not raised and (ii) if appellant did 
not conduct himself in a rude and contemptuous manner before the 
court and jury, the judge’s remarks to that effect. were unjustified 
and therefore prejudicial. 

10The order appointing counsel recites that it was entered on 
defendant’s motion. J.A. 29, At the commencement of the trial, 
however, appellant asserted that counsel was appointed out of his 
presence and over his objection. Tr. 3, 7. 
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Mr. William B. Harris to represent him, Tr. 4, and that he 
had made his own selection of retained counsel, Tr. 4, 7. 
The court interrogated both Mr. David and Mr. Harris at 
some length as to their qualifications, Tr. 4-6, and, having 
done so, accepted Mr. David ™ and relieved Mr. Harris from 
further participation. Tr. 10. 

Appellant also stated to the court that he had a con- 
stitutional right to represent himself, Tr. 7. 

During the same colloquy, after Mr. David’s appearance 
had been accepted, he asked the court whether or not ap- 
pellant could participate in bench conferences, since he 
was acting as co-counsel for himself. Tr. 11. This request 
was never ruled on directly, but appellant did participate 
in the first bench conference, Tr. 52-53, and in all that fol- 
lowed. Tr., passim. This would seem to be in accord with 
his statutory right. 28 U.S.C. 1654. Cf. Washington v. 
United States, 94 U.S. App. D.C., 266, 214 F.2d 876 (1954). 

The record thus shows very clearly that appellant was 
represented by independent counsel—King David—and that 
he also acted as his own co-counsel. 

Appellant’s contention that he acted as his own chief 
counsel, and that Mr. David was ‘‘junior counsel’’, is based 
on only two isolated statements in a transcript consisting 
of 1,722 pages, and is contrary to the overwhelming weight 
of the record insofar as it reflects the understanding of 
the parties and the actualities of the trial. 

It is clear that the court, appellant and counsel under- 
stood that Mr. David was counsel of record, and that de- 
fendant acted as his own co-counsel. Mr. David referred 
to appellant as co-counsel on four occasions, Tr. 11, 28, 29, 
1605, including his introduction of appellant to the jury 
on the voir dire examination. Tr. 29. 

Appellant himself verbally recognized Mr. David as his 
counsel, or co-counsel, without reference to seniority, on at 
least three occasions, Tr. 303, 1587, 1588, and he referred 
to himself at least once as ‘‘co-counsel’’. Tr. 870. 


11Mr, David subsequently called attention to the fact that he 
had represented appellant in earlier stages of this prosecution. 
Tr. 19-20. 
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The understanding of the Judge was even more clearly 
demonstrated. The Court stated: 


“‘[To appellant] You are counsel and also the defend- 
ant.’? Tr. 140. 


‘Well, it is proper for counsel {appellant] to have a 
chance to talk with witnesses ...’? Tr. 869. 


‘he’s [appellant’s] not only a lawyer for himself 
and co-counsel with Counsel David, Attorney David, 
but he is a defendant.. .”’ Tr. 870. 


‘‘(To jury] We have now reached the point when the 
defendant or his counsel are privileged to state their 
defense to the jury.’’ Tr. 1023. 


‘(To appellant] You and your lawyer look it over. . a 
Tr. 1405. 


‘¢[For the record] .. . but inasmuch as Counsel for the 
Defendant, including Counsel himself pro se. the De- 
fendant himself, were interviewing witnesses, it is now 
11:25...’ Tr. 1422. 


“The Court will now recognize the Defendant pro se 
to address the jury on his own behalf.’’ Tr. 1565. 


“Phe defendant pro se argued the case .. . leaving for 
Counsel King David an hour and a half plus six min- 
utes.”? Tr. 1591. 


“Now the court recognizes Attorney King David for 
the defendant.”’ Tr. 1593. 


Any possible doubt about the relationship between Mr. 
David and appellant is removed by the following state- 
ment of the court made to Mr. David during the course of 
his argument in support of appellant’s motion for a judg- 
ment of acquittal at the close of the Government’s case: 


“Now to put it to you frankly, you take this specific 
ease here. I wouldn’t have proceeded to try this 
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defendant [appellant] in this case here unless you 
were a person learned in law, were representing him 
by his own choice. 


The Court had appointed, by action of Chief Judge 
Matthew McGuire, another lawyer to represent him 
and the defendant was not content with that lawyer’s 
representation so he had a right to discharge him 
which I upheld here. I let him withdraw from the 
ease because the defendant didn’t want him, and 
having substituted you as attorney, but I wouldn’t 
actually be trying this defendant here to a jury now 
unless he were represented by counsel as well as ap- 
pearing in his own behalf appearing pro sé, which is 
his legal right even though he might be a very bril- 
liant man; and he certainly has displayed the knowl- 
edge of court procedure, rather astounding in the 
light of the present record. 


But even so, the Court would not let this case go to 
trial to the jury except by having you or some other 
lawyer qualified to advise him as to his rights and to 
appear with him in his own defense.’? Tr. 1004-1005. 


Appellant’s claim here that he acted as his own chief 
counsel is even more effectively refuted by the method by 
which the defense was conducted, as revealed by the Tran- 
script. 

Attorney David conducted the voir dire examination, 
Tr, 45; made opening motions for the defense (to confine 
jury and to specify statutes under which indictment was 
laid), Tr. 101, 122; reserved opening statement, Tr. 213; 
argued (with appellant) motion for judgment of acquittal 
at close of Government’s case, Tr, 997; made opening 
statement on behalf of defense, Tr. 1024; and argued (along 
with appellant) in summation to the jury, Tr. 1593. 

Of the forty Government witnesses who were cross- 
examined on original call or recall, counselor David cross- 
examined, alone or with appellant, nineteen, or ap- 
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proximately one-half. He and appellant severally made 
objections to testimony and evidence with respect to prac- 
tically all of the Government witnesses, and with respect 
to Government cross-examination of defense witnesses. 
Tr., passim. 

Of the thirty-eight witnesses called by the defense (count- 
ing separately recalled witnesses), Mr. David conducted 
the sole direct examination of thirty-five,* shared with 
appellant the direct examination of one,* and appellant 
solely conducted the direct examination of two of the 
defense witnesses.” 

Appellee submits that the Transcript shows beyond ques- 
tion that in the understanding and actions of the parties 
appellant was independently represented by counsel, and 
that he acted as his own co-counsel. We submit that the 
record clearly discloses that appellant was not his own 
“‘chief counsel.”’ 


Appellant Was Properly Permitted To Act As His Own 


Co-counsel 


The Sixth Amendment to the Constitution of the United 
States provides that ‘‘. . . the accused shall enjoy the 
right . . . to have the assistance of counsel for his de- 
fense.”’ 

This right may be waived if it is done so intelligently. 
Johnson v. Zerbst, 304 U.S. 458 (1938); Dorsey v. Gill, 
80 U.S. App. D.C. 9; 148 F.2d 857, cert. denied 325 US. 
890 (D.C. Cir. 1945). ‘‘The determination of whether 


12 Duffy, Coker, West, Hull, Adams, Bramhall, Harris, Bell, Rum- 
sey, Perry, Blackwell, Rumsey, Jones, Hamilton, Keith, Smithson, 
Trammel, West and Lilja. 

13 White, Meachum, Hicks, Sampson, Harrison, Bonner, Powell, 
Bell, Meachum, Maher, Rawls, J. Bell, R. Bell, Perry, Jefferson, 
Jones, Nussbaum, Coleman, Norris, Coleman, Sager, Bramhall, Hall, 
Williams, Rumsey, Williams, Whitsett, Bolben, Clark, Johnson, 
Balikssoon, Vest, Gibson, Nelson, and Fordham. 

14. Wm. A. Valentine. 

13 Light and Ellenberger. 
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there has been an intelligent waiver of the right to counsel 
must depend, in each case, upon the particular facts and 
circumstance surrounding that case, including the back- 
ground, experience, and conduct of the aceused.’’ Johnson 
v. Zerbst, supra, at 464. 

It follows that one who intelligently waives counsel can 
defend without counsel or act as his own counsel. See 28 
U.S.C. 1654. 

In this case, the Court did not permit appellant to waive 
counsel; it expressly stated that it would not try appellant 
unless he were represented by counsel, Tr. 1004-1005, as 
indeed he was throughout the trial. Cf. Washington v. 
United States, 94 U.S. App. D.C. 266, 214 F.2d 876 (1954). 

The court, however, did permit appellant to participate, 
as counsel, in his own defense. Supra, pp. 35-37. 

Appellee submits that this action by the Court is entirely 
proper, and appellant does not appear to contend other- 
wise in this appeal.’ 


There Was No Evidence Before The Trial Judge Tending 
To Show That Appellant’s Criminal Conduct Was The 
Product Of A Mental Disease Or Defect 


No evidence was adduced before the trial judge by the 
Government or the defense tending to show that appel- 
lant was not criminally responsible, because of insanity, 
for his acts." 

Appointed counsel (William Beasley Harris) filed, on 
the day before trial, a motion entitled ‘‘Motion for (1) a 
Continuance for at Least Thirty Days and (2) for Leave 
to Proceed in Defendant’s Best Interest.”” J.A. 31. In 
it, counsel asserted his opinion that appellant was suffer- 
ing from a mental disease or defect and that more time 


16 Appellant’s objection, apparently, is that he was incompetent 
to act as his own chief counsel. Brief for Appellant, p. 46. That 
he did not so act, appellee submits, is amply demonstrated in Ap- 
pellee’s Brief, pp. 35-37, supra. 

17Jt is not contended that appellant was incompetent to stand 
trial. 
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was needed for a complete diagnosis of appellant’s mental 
condition. Counsel also stated in this motion that ap- 
pellant refused to acquiesce in an insanity defense. J.A. 
32-33. 

On the same day, the court, acting through the Chief 
Judge, denied the motion, on the ground that on or about 
August 18, 1961 (less than three months earlier), appellant 
had been sent to St. Elizabeth’s Hospital on motion of the 
Government and that no examination was possible because 
of appellant’s refusal to cooperate with the psychiatrists 
in such examinations. J.A. 33-34. The motion was denied 
without prejudice to the interposition of the insanity de- 
fense or the operation of 24 D.C. Code § 301 at trial. 
J.A. 35. 

This motion, and its denial, were brought to the atten- 
tion of the trial judge by appointed counsel on the day 
of trial. Tr. 8. The trial judge declined to entertain 
the motion because it had been ruled on previously by the 
Chief Judge. Tr. 8, 9-10.* Even during the trial the 


trial judge asked whether or not appellant intended to 
present evidence as to his mental capacity, and his counsel 
answered ‘‘Not at all. Not at all.’’ Tr. 1368. 


Appellant seeks to avoid this state of the record, inten- 
tionally created, by suggesting that a motion of court- 
appointed counsel, made and denied before the trial com- 
menced, was sufficient to require the government to assume 
the burden of proving the absence of disease-product be- 
cause the motion was brought to the attention of the trial 
judge at the very outset of the trial. 

Appellee contends that assigned counsel’s motion (which 
incorporated the Government’s still earlier motion for a 
mental examination), and its denial, before the trial judge 
at the commencement of the trial, do not constitute ‘‘some 


18 This was consistent with the ruling, repeatedly applied sub- 
sequently, that the trial judge, sitting specially by designation from 
another jurisdiction, Tr. 8, would not entertain motions previously 
decided by judges of the District Court. Tr. 16, 17, 19, 126, 128, 
131, 403, 420-21, 1223, 1239, 1406. 
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evidence”? within the meaning of Carter v. United States, 
102 U.S. App. D.C. 227, 252 F.2d 608 (1957) and Tatum v. 
United States, 88 U.S. App. D.C. 386; 190 F.2d 612 (1951), 
cited by appellant In Carter, the insanity issue was raised 
by the testimony, at trial, of fiteen witnesses, who put that 
defendant’s entire background in evidence. In Tatum, the 
defendant maintained he remembered nothing of the of- 
fense, and several government witnesses testified that the 
defendant was in a ‘‘trance,”’ did not act ‘‘normal,’’ ete. 

In this case, there is no evidence adduced by appellant 
as to his mental condition. Indeed, he expressly disavowed 
the introduction of such evidence. 


In Seidner v. United States, 104 U.S. App. D.C. 214, 
260 F.2d 732 (1958), relied upon by appellant, the facts 
were materially different than here. In Seidner, appellant 
appealed from a denial without hearing of his motions for 
a new trial (newly discovered evidence) and to vacate 
sentence under 28 U.S.C. § 2295. It appeared (1) that 
during the course of the trial, defendant’s behavior caused 
the prosecutor to move for a mental examination pursuant 
to 24 D.C. Code § 301, which motion was denied; (2) that 
after conviction by plea and incarceration, defendant was 
“certified psychotic’’ by prison authorities and transferred 
to a federal mental institution ; and (3) that amicus curiae, 
appointed by the Court of Appeals to investigate the de- 
nial of defendant’s motions, presented several affidavits 
purporting to show that statements made by defendant to 
the court during trial had little basis in fact and were 
paranoic in nature. 

Appellee does not disagree with the holding of Seidner 
that if the defendant is mentally incompetent, no reliance 
can be placed on his election whether or not to raise the 
issue in defense. But in Seidner, there were sufficient facts 
before the Court” to raise a serious question as to that 
defendant’s competence to plead. 


19 Bazelon, J., concurring, referred to appellant’s classification as 
psychotic “in the recent past”. (Emphasis supplied) 260 F, 2d at 
7305. 
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In this case, there were no evidentiary facts of incom- 
petence before the Court. At most, the Court was aware 
of the allegations of the Government’s motion for a mental 
examination, J.A. 7 (incorporated in assigned counsel’s 
motion), and the allegations of assigned counsel’s motion, 
J.A. 31, neither of which was sufficient to shift the burden 
of proof to the Government under any case heretofore de- 
cided by this Court. 

Furthermore, there was a justifiable practicality in the 
denial of assigned counsel’s motion by the Chief Judge, 
and adherence to that ruling by the trial judge. 

When assigned counsel filed his motion on the day before 
trial, it was denied by the Chief Judge on the ground that 
appellant had been sent to St. Elizabeth’s approximately 
three months earlier for examination, and had refused to 
cooperate. J.A. 33-34. The Chief Judge pointed out that 
the report from St. Elizabeth’s to the court contained the 
statement ‘‘nor has there been anything to indicate that 
he would become more cooperative should his commitment 
be extended beyond the stipulated thirty days [Emphasis 
added by the court].’’ In view of this, it would have been 
obviously futile to return the appellant to that institution, 
and the Chief Judge exercised reasonable discretion in 
acting accordingly. 

By the same token, the trial judge exercised reasonable 
discretion in refusing to review matters previously passed 
on in pre-trial motions, see footnote 18, supra. It would 
have been repetitive to have done so, and appellant’s rights 
were not and could not have been affected thereby, because 
all pre-trial rulings necessarily were available for review on 
appeal. 


The Failure Of Appellant Or His Counsel To Raise The 
Defense Of Insanity, If A Basis For It Existed In Fact, 
Is Not Reversible Error. 


No case has held, and appellee does not understand it 
to be the law, that the defense of insanity must be raised 
whenever there are facts known to counsel or his client 
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which might possibly lead to a verdict of acquittal on in- 
sanity grounds. 

In Lynch v. Overholser, U.S. ——, decided May 
21, 1962, the court held that 24 D.C. Code § 301(d) does 
not apply to a person found not guilty by reason of in- 
sanity despite his assertions to the contrary. In arriving 
at this result, the court construes 24 D.C. Code § 301(d) 
as applying ‘‘only to a defendant acquitted on the ground 
of insanity who has affirmatively relied on a defense of 
insanity, and not to one, like the petitioner, who has main- 
tained that he was mentally responsible when the alleged 
offense was committed.’? (Emphasis supplied.) Slip 
Opinion, p. 5. On the same page, the court speaks of ‘‘crim- 
inal defendants who have interposed a defense of insanity.’’ 
(Emphasis supplied.). The Court continues: ‘‘To con- 
strue § 24-301(d) as requiring a court, without further 
proceedings, automatically to commit a defendant who, as 
in the present case, has competently and advisedly not 
tendered a defense of insanity to the crime charged .. .”’ 
Slip Opinion, p. 6. Language similar to that quoted may 
be found elsewhere in the opinion. See Slip Opinion, pp. 
8, 9, 10, 14. 

Appellee submits that the Lynch ease is predicated upon 
the proposition that a criminal defendant may choose to 
plead insanity, or refrain from so doing as he sees fit, and 
it might therefore be cited in support of the rule, con- 
tended for here by appellee, that the defense of insanity 
may be waived by the defendant.” 

This rule was recently recognized by this Court in Bray 
v. United States, U.S. App. D.C. ——, No. 16835, 
decided May 24, 1962. There, defendant, after arrest, was 
found to be incompetent to stand trial and was committed 
to St. Elizabeth’s Hospital. His competency restored, he 
went to trial. ‘‘Notwithstanding the determination of 


2 This is necessarily an implicit holding of the case, because the 
court recognizes, elsewhere in the opinion, that the defendant may 
nonetheless be found not guilty by reason of insanity, Slip Opinion, 
p. 15, and his plea of guilty does not have to be accepted by the 
Court, Slip Opinion, p. 14. 


mental incompetency after indictment, [defendant] did 
not raise the defense of insanity.’’ Slip Opinion, p. 2. He 
relied on an alibi defense and was convicted and sentenced. 
After imposition of sentence, he was transferred to St. 
Elizabeth’s Hospital, where he remained after expiration 
of the minimum sentence. On appeal, the defendant raised 
sufficiency of the evidence, error in instructions (relating 
to unexplained possession) and erroneous refusal to hold 
a hearing out of the jury’s presence on the voluntariness 
of his confession. This Court upheld the trial court on 
the first two grounds and agreed with the defandant’s 
contentions as to the third.2?, At no point was non-tender 
of the defense of insanity raised on appeal, nor was it 
alluded to in any way (except as herein before noted) in 
the opinion of the Court. 

In the face of Lynch and Bray, appellant’s contention 
that ‘‘ Appellant was erroneously permitted to reject the 
defense of mental illness,’’ Brief for Appellant, p. 46, is 
plainly erroneous. The further contention that ‘‘. . . coun- 
sel cannot effectively waive the insanity defense on behalf 
of an incompetent defendant,”’ Brief for Appellant, p. 47, 
is immaterial, because appellant is not here claiming that 
he is incompetent to stand trial. 

Tf, as appellee submits, appellant was competent to stand 
trial and was represented by counsel, tender or non-tender 
of the defense of insanity was a matter of trial strategy, the 
ultimate responsibility for which rests with appellant’s 
counsel, as the retained attorney. If appellant personally 
ean ‘‘waive’’ the defense of insanity, see Lynch v. Over- 
holser, U.S. ——, decided May 21, 1962; Bray v. 
United States, —— U.S. App. D.C. ——, No. 16385, de- 
cided May 24, 1962, surely he can request, even insist, that 
his counsel do so, and if counsel, in the exercise of his 
professional judgment, consistent with the discharge of 
his moral and ethical obligations to the Court, is able and 
willing to do so, the matter is foreclosed. Appellant can- 


—_—__———— 


21’ The case has not been disposed of finally on appeal because 
of defendant’s presence in St. Elizabeth’s. 
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not be heard thereafter to complain that counsel’s assist- 
ance was ineffective, or that counsel should not have heeded 
his wishes. See Mitchell v. United States, 104 U.S. App. 
D.C. 57, 259 F.2d 787 (1958). 

Moreover, there is no showing in the record that the 
decision not to raise the defense of insanity was not made 
entirely by retained counsel or even over the objection of 
appellant. The assertion that counsel was subservient to 
appellant on this issue, Brief for Appellant, p. 46, is not 
supported by a citation to the Transcript, nor does the 
Transcript support that assertion. 

For these reasons, appellee submits that failure of ap- 
pellant or his counsel to raise the defense of insanity, if 
a basis for it existed in fact, is not reversible error. 


IV. No Error Resulted from (1) The Denial of Subpoenas 
Requested By Appellant; (2) The Refusal of the Judge 
to Segregate the Jury; (3) The Failure of the Jury to 
Return a Guilty Verdict on Each Count Individually; 
(4) The Receipt of Evidence Relating to Certain Events 
in Illinois and (5) The Instructio\. of the Court on 
Presumption of Innocence. 


(1) The Court Ruled Properly With Respect to Subpoenas 


The Court was justified in denying certain subpoenas 
requested by appellant. These requests were considered 
at length on many occasions during the trial, Tr. 15-21, 
126-144, 207, 211-213, 402-414, 866-867, 1197-1198, 1221-1227, 
1230-1264, 1406-1417, 1423-1425, 1496-1501. In the light of 
this record it cannot be said that the trial judge committed 
error by its refusal to grant subpoenas for Judges of the 
District Court without a showing of materiality. The 
prosecution proffered all the Assistant U. S. Attorneys 
without the necessity of the issuance of a subpoena while 
the trial judge permitted the call of numerous defense 
witnesses without insistence on compliance with Rule 17(b). 
Tr. 424, 1221-1227, 1230-1264. 

The discussion at Tr. 14-21, first cited by appellant, re- 
lated to appellant’s pre-trial motion for the issuance of 


44 


subpoenas and the denial of that motion, in part, by the 
Chief Judge. (J.A. 30-31)” 


By refusing to issue the subpoenas requested at Tr. 
14-21, the trial judge did nothing more than adhere to the 
previous ruling of the Chief Judge and no _ possible 
prejudice resulted to appellant thereby.” 

The discussion at Tr. 101-148,"4 next cited by appellant, 
related to forty-two additional subpoenas which appellant 
sought to have served. Tr. 125. Appellant sought the 
issuance of these subpoenas under an order issued by 
Judge Curran prior to the issuance of the Chief Judge’s 
order quashing them. Tr. 129-131. Upon ascertaining 
that the Chief Judge’s order quashing certain subpoenas 
had the effect of overruling Judge Curran’s prior order, 
the trial judge stated that he would abide by the later order 
of Chief Judge McGuire. Tr. 131. Appellant then changed 
his tack and sought the issuance of some of these sub- 
poenas by the trial judge; they turned out to relate to 
some of the same individuals which were covered by Judge 


22 This motion sought the issuance of subpoenas for the District 
Court Judges, the United States Attorney and certain of his Assist- 
ants, certain court reporters and clerks attached to the Courthouse, 
individuals confined in penal institutions, and fourteen other named 
individuals. The Judge denied the motion insofar as it related to 
Court personnel and persons confined to penal institutions on the 
ground that appellant had not complied with Rule 17 (b) of Federal 
Rules of Criminal Procedure, which requires that motions for sub- 
poenas by indigent defendants be supported by affidavits showing, 
among other things, the materiality of the testimony sought to be 
elicited. As to the fourtcen individual witnesses, the Chief Judge 
denied the motion without prejudice to a later showing of mate- 
riality. 

23 Appellant in fact was permitted to call, and did call, as many 
Assistant U.S. Attorneys, court reporters, and other court personnel 
as he subsequently designated. Appellant was repeatedly advised 
by the Court that he could call any Judges he wanted and also any 
other witnesses upon showing the materiality of their testimony. 
See, e.g., Tr. 403, 409, 424, 1247, 1257-8, 1262, 1297-9. 

* The transcript reference to pages 101-148 in Appellant’s Brief, 
p. 71, is apparently erroneous; the discussion relating to subpoenas 
commences at p. 123 and continues to p. 144. 
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McGuire’s earlier order, Tr. 134-135, and the trial judge 
again stated his desire to adhere to the prior ruling. Tr. 
136. The trial judge again made it clear that appellant 
could call any court personnel whose testimony was shown 
to be relevant. Tr. 137-138. 

The discussion at Tr. 207, next cited by appellant, did 
not involve denial of subpoenas because the trial judge, 
at Tr. 207, stated ‘‘I have ruled that you can have them 
issued.”’ 

The discussion at Tr. 212-213, next cited by appellant, 
related to the same individuals with respect to whom the 
trial judge had previously ruled and, at Tr. 213, the trial 
judge adhered to previous rulings in the case. 

The discussion at Tr. 275-276, next cited by appellant, 
did not relate to a subpoena requested by appellant at all 
but rather a subpoena issued for a Government witness. 

The discussion at Tr. 873-874, last cited by appellant, 
again involved District Court Judges. The trial judge 
made it clear that he would not issue blanket subpoenas 
to all the judges but would request the attendance of any 
of those whose testimony appeared to be relevant. Tr. 
873-874. 

Far from refusing to issue subpoenas requested by ap- 
pellant, the trial judge went to every length to see that his 
rights were protected. See Tr. 1247. Appellant was not 
denied testimony of any witness whom he requested and 
with respect to whom he complied with the provisions of 
Rule 17 (b) of the Federal Rules of Criminal Procedure. 
This is supported by the fact that appellant, in his brief, 
does not refer to a single witness of whose testimony he 
was deprived. 


(2) The Trial Judge Did Not Err In Refusing To Grant 
Appellant’s Motion to Confine The Jury 


It is within the discretion of the trial judge to permit 
the jury to separate during the course of a trial, subject 
to appropriate admonition from the Court. Holt v. United 
States, 218 U.S. 245 (1910), and, except in exceptional cir- 
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cumstances, they should be permitted to do so. Coppedge 
v. United States, 106 U.S. App. D.C. 275, 279; 272 F.2d 504 
(1959). 

Here, no exceptional circumstances were shown. There 
has been no showing at all, except, as appears in Appel- 
lant’s Brief, p. 72, that the trial received coverage in the 
press, that the judge mentioned possible newspaper pub- 
licity to the jury on the first day of trial in connection 
with the motion to confine the jury throughout the trial, 
Tr. 108, and that appellant undertook to ‘‘file’’ certain 
articles, presumably relating to the trial, with the Court, 
Tr. 204, 410, which the Court refused to put in the record 
absent a showing that they had been seen by the jurors, 
Tr. 412-413. 

This action of the trial judge was in all respects correct. 
Where newspaper accounts of the trial have come to the 
attention of the jury, which has been permitted to separate, 
a new trial may be required, Marshall v. United States, 
360 U.S. 310 (1959) ; Coppedge v. United States, 106 U.S. 
App. D.C. 275; 272 F.2d 504 (1956), but where, as here, 
the jury was explicitly and pointedly admonished not to 
read or listen to news media accounts of the trial before 
it separated the first time, Tr. 146, 147, the Court did not 
abuse its discretion in permitting the jury to separate. 
Cf. Coppedge v. United States, 106 U.S. App. D.C. 275; 272 
F.2d 504 (1959); Carter v. United States, 102 U.S. App. 
D.C. 227; 252 F.2d 608 (1956). 

Nor did it ever subsequently appear that any of the 
jurors read accounts of the trial in the press or heard of 
it on television or radio. In Marshall v. United States, 
360 U.S. 310 (1959), relied upon by appellant, newspaper 
accounts of the trial, which the trial judge deemed 
prejudicial, came to the attention of a substantial number 
of the jurors, and on that ground a new trial was ordered. 

In addition to the admonition given to the jury at Tr. 146, 
147, admonitions were repeated from time to time through- 
out the trial. Tr. 400-401, 655, 868, 1418. The Court 
specifically asked the jury on the seventh day of trial 
whether or not it had obeyed the Court’s admonition not 
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to read about the case, and the jury indicated that it had. 
Tr. 1419. At the close of the evidence, the admonition was 
repeated again, with emphasis. Tr. 1506. 

It is clear that the trial judge did not his abuse his 
discretion in refusing to confine the jury, and that no 
prejudice to appellant resulted. 


(3) No Error Resulted From The Failure Of The Jury To 
Return A Verdict Of Guilty As To Each Count Of 
The Indictment. 


Appellant contends that the jury should have returned a 
separate verdict of guilty as to each count of the indictment. 
For this proposition he cites United States v. Crescent- 
Kelvan Co., 164 F.2d 582 (3rd Cir. 1948). 

That may be the practice in the Third Circuit; it is not 
the law in this jurisdiction. See Brown v. United States, 

U.S. App. D.C. , No. 16183, decided January 12, 
1962 (no error in return of general verdict of guilty to 
thirty-seven count indictment despite request for special 
verdict) ; Chesavoir v. United States, 59 App. D.C. 49, 32 
F.2d 945 (1929); Egan v. United States, 55 App. D.C. 306, 
5 F.2d 267 (1925). 


(4) No Error Resulted From The Receipt Of Evidence Of 
Certain Events In Illinois Which Appellant Charac- 
terizes As Tending To Show Commission Of A Crime. 


During the course of interrogation of a Government 
witness, the witness testified that ‘‘During the time the De- 


25 The trial judge gave specific instructions for each count of the 
indictment, Tr. 1686-1703, and also charged that the jury could 
“find [appellant] guilty on any one or more counts or on all of the 
indictment or you may find him not guilty on any one or more or 
all counts of the indictment”. Tr. 1708-1709. Further, when the 
jury foreman announced “Guilty as charged”, the Court asked “Is 
that on all counts?” and the foreman replied “On all counts”. Tr. 
1723. The jury was then polled individually as to whether appellant 
was “guilty as charged on all counts”. Tr. 1723, (Emphasis sup- 
plied.) 
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fendant lived at the house, he took the mail from the mail- 
box until a certain point’’. 


“‘Q. Until a certain point? 

“CAL Yes, 

‘*Q. Well, I guess you better explain that to us. 

“CA, Well, on this point that I have reference to, until 
I found out that he was opening my mail. 

“Q. Oh, Isee.’’ Tr. 343-344. 


The prosecuting attorney moved that the testimony be 
stricken, Tr. 347, and the Court instructed the jury not to 
‘consider anything about opening the mail’’, Tr. 350. 

After this had occurred, appellant himself, in the presence 
of the jury, said that it ‘‘is commonly known that to open 
the mails is a crime’’ and that the witness said ‘‘that this 
Defendant committed the crime of opening United States 
Mail’, Tr. 351-352. The prosecuting attorney responded, 
still in the presence of the jury, ‘‘It is not a crime, first of 
all, to open the mail, Mail opened may be opened by mis- 
take if two people are living at the same address. There 
need not be any intent to extract anything from the mail... 
There is no indication that he committed a crime, nor was 
this witness saying that he had committed a crime when 
he did so’’,. Tr. 352. 

The Court again instructed the jury to disregard the 
remark, Tr. 353 and a further cautionary instruction was 
given in the general charge to the jury. Tr. 1685. 

Appellee submits that this incident did not prejudice 
the appellant. It does not appear that the prosecuting at- 
torney willfully elicited the information, because it was 
wholly unrelated to anything connected with the indict- 
ment.** It is not certain that the testimony related to crimi- 


26 At Tr. 345, the prosecuting attorney asked the same witness 
when the appellant moved from the premises. It is not unreason- 
able to infer that this is what the prosecutor was seeking to elicit 
when he asked the witness to “explain” what he meant when he, 
the witness, said that appellant took mail from the mailbox “until 
a certain point”. Tr. 343-344. 
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nal conduct at all, and no suggestion of criminality was made 
until appellant himself did so. The prosecuting attorney 
said before the jury that there was no criminality, and the 
judge struck the testimony. 

Under these circumstances, no prejudice resulted to ap- 
pellant. See Lurk v.U' nited States, —— U.S. App. D.C.—, 
296 F.2d 360 (1961). 


(5) No Error Resulted From The Trial Judge’s Charge On 
Presumption Of Innocence 


The charge of the trial judge complied in all respects 
with Williams v. United States, 76 U.S. App. D.C. 299; 131 
F.2d 299 (1942). See Tr. 1680, 1707, 1708. 


V. Appellant’s Sentence Is Not a “Cruel and Unusual” 
Punishment. 


Appellant received concurrent sentences on the fourteen 
counts of the indictment on which he was convicted. His 
maximum sentence is a term of imprisonment of from three 


to ten years. This sentence is not ‘‘eruel and unusual’’ 
punishment, violative of appellant’s constitutional rights 
under the Eighth Amendment. 

Appellant’s sentence was well within the limits prescribed 
by the statutes under which he was convicted. ‘‘The fixing 
of penalties for crimes is a legislative function. What 
constitutes an adequate penalty is a matter of legislative 
judgment and discretion and the courts will not interfere 
therewith, unless the penalty prescribed is clearly and 
manifestly cruel and unusual. Where the sentence imposed 
is within the limits prescribed by the statute for the offense 
committeed, it ordinarily will not be regarded as cruel and 
unusual.’? Edwards v. United States, 206 F. 2d. 855, 857 
(10th Cir. 1953) ; Smith v. United States, 273 F.2d 462 (10th 
Cir. 1959) ; Pependrea v. United States, 275 F, 2d 325 (9th 
Cir. 1960) ; United States v. Wallace, 269 F. 2d 394 (8rd Cir. 
1959) ; Hess v. United States, 254 F. 2d 578 (8th Cir. 1958) ; 
United States v. Sorcey, 151 F. 2d 899 (7th Cir. 1945). 

Moreover, ‘‘{NJot so much the extent as the nature of 
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the punishment it is that makes it cruel and unusual’’. Ray- 
mond v. United States, 25 App. D.C. 555, 561, cert. denied, 
200 U.S. 619. The constitutional provision ‘‘implies there 
something inhuman and barbarous’’. In re Kemmler, 136 
U.S. 436, 447 (1890). Appellant received no punishment 
other than the prison sentence. There is therefore nothing 
‘‘eruel or unusual’? about the nature of appellant’s sen- 
tence." 


Appellant has a lengthy felony conviction record. He 
has been held in contempt while practicing law without a 
license in another jurisdiction. He perpetrated his frauds 
on the courts of this jurisdiction continuously over a 
lengthy period of time. He was convicted by a jury of 
fourteen crimes including perjury and various frauds and 
forgeries—all crimes involving moral turpitude. Appellant 
could have been sentenced to a term of imprisonment to a 
maximum sentence of ninety-one years. Under these cir- 
cumstances appellant’s sentence appears eminently just 
and reasonable. 


Appellant was convicted of fourteen offenses arising out 
of his misrepresentations that his true name was Lawrence 
Archie Harris and that he was a duly licensed attorney. 
He was not indicted for practicing law without a license. 
Appellant cites numerous contempt cases which indicate 
appellant could also have been convicted of contempt of 
court for practicing law without a license. Whether ap- 
pellant was also guilty of contempt is irrelevant to the ques- 
tion before this Court, namely, whether he was properly 


27 In Weems v. United States, 217 U.S. 349 (1910), the case prin- 
cipally relied upon by appellant, the punishment was cruel and 
unusual in its nature. The defendant received for a crime not re- 
quiring an intent to defraud a sentence including (1) fifteen years 
imprisonment at “hard and painful” labor; (2) provision that the 
defendant should wear day and night throughout the imprisonment 
chains on his ankles and wrists; (3) lifetime disqualification of the 
right to hold public office, to vote, to receive a public honor, or to 
receive retirement pay; (4) lifetime surveillance—i.e., no right to 
change residence without approval; and (5) civil interdiction—the 
right to handle property or exercise parental or marital authority. 


convicted under the fourteen counts of the indictment. Ap- 
pellant’s argument that appellant was guilty of contempt is 
an unsympathetic argument to be made in mitigation of 
appellant’s sentence. Rather, it is a further justification for 
the sentence. 


VI. The Court Correctly Instructed the Jury as to the Requisite 
“Intent to Defraud.” 


The trial judge instructed the jury regarding ‘‘intent to 
defraud’’ as follows: 


“Tn all crimes there must exist a joint operation of 
“act”? and ‘‘intent”’ of (sic) criminal negligence. Tr. 
1682.78 


‘Where, as here, the indictment charges f raud through 
trick, scheme and device, and false personation, with 
intent to defraud, the Defendant is entitled to show, 
and the Jury should consider, all the facts and cireum- 
stances surrounding the transactions which tend to re- 
fute such charges. Therefore, it is proper and com- 
petant for the Defendant to show that he did not use 
the name ‘‘L. A. Harris’’ with intent to defraud. Tr. 
1682.°° 


“Tt is likewise true that intent to defraud may not be 
presumed but, like any other element of a criminal of- 
fense, must be established beyond all reasonable doubt.’’ 
Tr. 1686.° 


With reference to the counts predicted upon 22 D.C. Code 
§ 1303, the Court read the statutory language to the jury 
which included the words ‘‘intent to defraud’’ and stated: 


“You are further instructed that the phrase ‘‘intent 
to defraud’? does not mean in connection with this 


28 Instruction given verbatim as requested by appellant. 
29 Instruction given verbatim as requested by appellant. 
80 Instruction given verbatim as requested by appellant. 
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statute that the Court has suffered or will suffer a 
monetary or pecuniary loss, but includes a deceptive 
practice which is likely to pervert or impair the func- 
tions of the Court or a deceptive practice which induces 
the Court to act in a manner than it otherwise would 
have done. Tr. 1693. 


* . * * * 


You are further instructed that a person’s intent may 
be manifested by things said and things done. There- 
fore, if you find beyond a reasonable doubt .. . that the 
Defendant falsely personated . . . with intent to de- 
fraud that Court...’’ Tr. 1693.” 


With reference to the counts predicated upon violations 
of 18 U.S.C. § 494 the Court read the jury the statutory lan- 
guage and stated: 


‘You are further instructed that the phrase ‘‘for the 
purpose of defrauding the United States’’ does not 


mean in connection with this statute that the Court 
has suffered or will suffer a monetary or pecuniary 
loss. In this instance you shall apply the definition 
of fraud as I previously defined it for you in my in- 
structions to you relating to Counts Seven, Nine and 
Ten (violations of 22 D.C. Code § 1303)’ Tr. 1695. 


The Court then stated that in order to convict appellant 
beyond a reasonable doubt the jury must find that the ap- 
pellant’s actions were ‘‘for the purpose of defrauding.’’ 
Tr. 1699. 

With reference to the count predicated upon a violation 
of 22 D.C. Code § 1401, the Court read the statutory lan- 
guage including the words ‘‘intent to defraud.’’ It in- 
structed that one of the elements of the crime was a ‘‘frau- 


31 Count 19 under 22 D.C. Code § 1303 was considered separately 
by the Court in its charge. However, the Court referred the jury to 
the language quoted supra for a definition of fraud. Tr. 1696. 
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dulent intent,’’ Tr. 1700, and it instructed the jury to apply 
the same definition of fraud given earlier in the charge Tr. 
1700. It concluded that the jury in order to convict appel- 
lant had to find beyond a reasonable doubt that appellant’s 
actions were taken with an ‘“‘intent to defraud.’’ Tr. 
1700. 

With reference to the counts predicated upon violations 
of 22 D.C. Code § 1301, the Court read the statutory lan- 
guage including the words ‘‘intent to defraud.’’ It listed 
the elements of the crime, including therein ‘‘That the pre- 
tenses or representations were made with intent to defraud 
the person to whom they were made.’’ Tr. 1702. The 
Court further instructed: 


“You are instructed that intent to defraud in this 
instance means obtaining something of value from an- 
other by means of false pretenses or false representa- 
tions. Again, you are instructed, as I have done pre- 
viously, that a person’s intent may be inferred by the 
Jury from things done, things spoken, things written, 


and all the other circumstances.’’ Tr. 1702. 


And, the Court instructed that in order to convict the jury 
must find each element of the offense beyond a reasonable 
doubt. Tr. 1703. 

These instructions were correct and adequate. See 
Schindler v. United States, 221 F.2d 743 (9th Cir. 1955) ; 
Nelson v. United States, 97 U.S. App. D.C. 6, 227 F.2d 21 
(1955). There was no necessity, in the absence of request, 
for an instruction more elaborately defining the words 
<cintent to defraud.’’? See, United States v. Private Brands, 
950 F.2d 554 (2d Cir. 1957) (no definition given of ‘‘wilful- 
ness’”’ as word is used in statute); Byas v. United States, 
86 U.S. App. D.C. 309, 182 F.2d 94 (1950) (no definition 
given of ‘‘arranging’’ as word is used in statute); Guon 
v. United States, 285 F.2d 140 (8th Cir. 1960) (no definition 
given of ‘‘aiding and abetting’’). 

Appellant requested certain instructions regarding ‘‘in- 
tent to defraud”’ and the Court gave these instructions ver- 
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batim.? No request was made for a further instruction 
defining ‘‘intent to defraud.’’ At the conclusion of the 
charge, the only objection by appellant was a blanket ob- 
jection to the entire instruction. This vague objection 
offered the court no assistance in correcting any alleged 
error in its charge. It did not meet the requirements of 
Rule 30, Federal Rules of Criminal Procedure, and did 
not preserve his assignment of error. Caldwell v. United 
States, 95 U.S. App. D.C. 35, 218 F.2d 370 (1954). 

“In the absence of a request for a charge, reversal is 
justified only if the failure to instruct constitutes a basic 
and highly prejudicial error.”’ Willis v. United States, 
106 U.S. App. D.C. 211, 213, 271 F.2d 477, 479 (1959). 
Obery v. United States, 95 U.S. App. D.C. 28, 217 F.2d 
860 (1954). That is not this case. 


VII. The Statutes Under Which Appellant Was Indicted and 
Convicted Were Applicable to His Offenses. 


In determining the applicability to appellant’s actions 


of the statutes under which appellant was indicted this 
court should equitably construe the statutes in a manner 
to effect the legislative intent. 

‘¢ Although a penal statute is to be construed strictly, the 
courts are not to disregard the plain intent of the legisla- 
ture. Among other things it is well settled that a statute 
which is made for the good of the public, ought, although 
it be penal, to receive an equitable construction.’ Tyner 
v. United States, 23 App. D.C. 324, 362 (1904). 

“The rule of strict construction as applied to criminal 
statutes is relaxed in the interpretation of an act designed 
to declare and enforce a principle of public policy. We 
must keep in mind the purpose of the legislation and the 
evils sought to be prohibited, and if possible give force 
and effect to the legislative intent.”’ District of Columbia 


82 The only instruction on “intent to defraud” which the Court 
denied was one stating that the quality and quantity of appellant’s 
services should be considered on the question of “intent to defraud.” 
The Court properly ruled that defense to be immaterial and denied 
the instruction. See p. 56, infra. 
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vy. Horning, 47 App. D.C. 413, 423 (1918), cert. denied, 254 
US. 135. 

Appellant received concurrent sentences on the fourteen 
counts for which he was convicted. Therefore, should this 
court uphold appellant’s conviction for any one of the 
counts brought under 18 U.S.C. 494, 22 D.C. Code § 1401 or 
22 D.C. Code § 2501, it will be unnecessary for the court to 
consider questions raised with respect to the other counts. 
Hirabayashi v. United States, 320 U.S. 81 (1943). 


The Evidence Was Sujiicient To Sustain Appellant’s Con- 
victions For Violations of 22 D.C. Code §1301 


Appellant was charged in counts 22 and 23 of the indict- 
ment with violations of 22 D.C. Code §1301, to wit, that with 
the intent to defraud, appellant falsely represented that 
he was a licensed attorney and thereby defrauded Minnie 
Perry and Lousietta S. Bell. 

The court correctly denied appellant’s motion for a 
judgment of acquittal as to these counts. ‘‘[T]he reliance 
necessary for conviction under this statute is a factual 
question for the jury. . .’’ Gilmore v. United States, 106 
U.S. App. D.C. 344, 347, 273 F.2d 79, 82 (1959). ‘‘Every- 
one is presumed to intend the natural and probable conse- 
quences of his acts and when misrepresentations are in- 
tentionally made to obtain something of value from another 
and those representations are acted upon by the other, it 
is for the jury to say whether the intent to defraud has 
been established.’? Robinson v. United States, 42 App. 
D.C. 186, 192 (1914). 

Lousietta S. Bell testified appellant identified himself to 
her as ‘‘ Attorney Harris” Tr. 566. She paid appellant $250. 
to represent her son in a criminal case ‘‘because my son 
needed a counselor”? Tr. 571. Minnie Perry testified ap- 
pellant had also identified himself to her as ‘‘Attorney 
Harris’’ Tr. 593. She paid appellant $475 to represent her 
son in a criminal case ‘‘because I thought he was a lawyer’”’ 
Tr. 595. 

From the testimony of Mrs. Bell and Mrs. Perry, a rea- 
sonable mind could find beyond a reasonable doubt that 
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appellant had defrauded the women and that he had made 
the false representations with the intent to defraud. 

Appellant defrauded Mrs. Perry and Mrs. Bell by mis- 
representing to them that his true name was Lawrence 
Archie Harris and that he was a duly licensed attorney. 
The quality and quantity of appellant’s services on behalf 
of their sons were immaterial to the issues of whether there 
was an intent to defraud and an actual defrauding. Robin- 
son v. United States, supra; Nelson v. United States, 97 
U.S. App. D.C. 6, 227 F.2d 21 (1955), cert. denied, 351 U.S. 
910. In Robinson this Court stated: 


“if he represented that .. . intended to have that 
understood and acted upon by the other party, and it 
was so understood and acted upon by the other party, 
was relied upon by the other party who parted with 
his or her property, that would make out a case; be- 
cause that would be what the law intends by intent to 
defraud, no matter if the defendant thought it was a 
good thing and that the parties would be getting value 


received in the end, because the parties had a right to 
judge of that matter, and not have him judge, by 
something back in his own mind, that the proposition 
was a good one for some other reason. 42 App. D.C. 
at 191. 


* * * . . 


‘But this does not mean that one may prevent a jury 
from imputing him an intent to defraud ... by intro- 
ducing evidence tending to show that he believed the 
other was receiving something of substantial value. 
Such a rule would practically destroy the statute.” 
42 App. D.C. at 192. 


In the Nelson case, the defense was similar to that raised 
by appellant. The defendant obtained two television sets 
by means of a misrepresentation that he owned a car which 
was given as security for the transaction. The defendant 
failed to disclose that the ear was heavily mortgaged. The 
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defendant argued that despite the mortgage his equity in 
the car was five times the value of the television sets and 
that therefore the complainant had not in fact been de- 
frauded. This Court held that the defendant’s argument 
was immaterial and no defense to the false pretenses prose- 
cution. 


Appellant Was Properly Indicted And Convicted For 
Violations of 18 U.S.C. §1001 


Appellant was charged in three counts of the indictment * 
with violations of 18 U.S.C. §1001, to wit, that on three 
oceasions before the District Court he intentionally made 
falsifications of two material facts—that his true name was 
L. A. Harris and that he was a duly licensed attorney. 

Appellant’s actions were the type of practices which 
§1001 was enacted to deter. ‘‘In this (the predecessor of 
§1001), there was no restriction to cases involving pecuni- 
ary of property loss to the government. The amendment 
indicated the Congressional intent to protect the authorized 
functions of governmental departments and agencies from 
the perversion which might result from the deceptive prac- 
tices described.’’ United States v. Gilliland, 312 U.S. 86, 93 
(1941). 

Section 1001 applies to ‘‘any matter within the jurisdic- 
tion of any department or agency of the United States.”’ 
The United States District Court for the District of Colum- 
bia is ‘‘a department or agency of the United States’”’ as 
those terms are used in the statute. ‘‘The development, 
scope and purpose of the section shows that ‘department’, 
as used in this context, was meant to describe the executive, 
legislative and judicial branches of government.’’ (emphasis 
supplied.) Bramblett v. United States, 348 U.S. 503, 509 
(1955). 

Section 1001 in so far as it applies to falsifications before 
the United States District Court for the District of Colum- 
bia is not pre-empted by 22 D.C. Code §1301 (false pre- 


32 Counts 1, 3 and 4. 
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tenses). Different in scope and enacted for different pur- 
poses the two statutes reveal no Congressional intent that 
one statute should pre-empt the other. 

The two statutes are in no way inconsistent. ‘‘Every 
general statute of the United States not inapplicable in 
the District of Columbia and not inconsistent with some 
local law applies in the District with the same force and 
effect as elsewhere.’’ Nuckols v. United States, 69 App. 
D.C. 120, 121, 99 F.2d 353, 354 (1938), cert, denied, 305 U.S. 
626. Unless there is a conflict between the federal and 
local statute ‘‘(T)he two statutes exist side by side and 
form together a cumulative provision . . .’’ Nuckols v. 
United States, supra, 69 App. D.C. at 122, 99 F.2d at 355. 

Section 1001 is not unconstitutional for vagueness. 
United States v. Gilliland, supra at p. 91. 


Appellant Was Properly Indicted And Convicted For 
Violations of 18 U.S.C. § 494 


Appellant was properly charged and convicted for three 
violations of 18 U.S.C. § 494, to wit, that on three occasions 
he did falsely make and forge the name L. A. Harris on 
appearance praecipes in cases before the District Court. 

Section 494 is not inconsistent with nor pre-empted by 
22 D.C. Code § 1401 (forgery). See Nuckols v. United 
States, 69 U.S. App. D.C. 120, 99 F.2d 353 (1938), cert. 
denied, 305 U.S. 626. 

The statute by its language applies to a false making 
or forgery of ‘‘any bond, bid, proposal, contract, guarantee, 
security, official bond, public record, affidavit, or other writ- 
ing.’? ‘‘(T)he statute makes use of the words ‘other writ- 
ing’ to denote the comprehensive scope of the legislation.’’ 
Head v. Hunter, 141 F.2d 449, 450 (10th Cir. 1944). It 
ineludes any ‘‘other writing’’ ‘‘which have some direct con- 
nection with the administration of governmental functions 
and activities.”’ Head v. Hunter, supra. The words ‘other 
writing’’ were ‘‘included for the purpose of extending the 
penal provisions of the statute to all writings of very class.’’ 
Johnson v. Warden, 134 F.2d 166, 167 (9th Cir. 1943). 
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As the Supreme Court stated in construing the same words 
in the predecessor of 18 U.S.C. 495, a companion statute 
to Section 494: 


“The writings have no common characteristics from 
which a purpose may be inferred to restrict the 
statute to any particular class of writing. The ad- 
dition of ‘‘other writing’? to the enumeration was 
therefore not for the purpose of including writings 
of a limited class, but rather of extending the penal 
provisions of the statute to all writings of every 
class ...’? Prussian v. United States, 282 U.S. 675, 
679 (1931). 


The application of this reasoning to Section 494 was 
approved by this Court in Howgate v. United States, 7 
App. D.C. 217 (1895). See also Goldsmith v. United States, 
42 F.2d 133 (2d Cir. 1930). 

Applying these criteria, it is clear that the appearance 
praecipes were encompassed by the statutory words, 
“other writing.’? His forgery of the praecipes enabled 
appellant to be listed with the court as attorney of record 
(Rules 4 and 89 of the Local Rules of the United States 
District Court for the District of Columbia) thereby en- 
titling him to submit motions on behalf of a party to the 
case and to receive motions filed by the opposition. 


Rule 89 of the Local District Court Rules provides: 


‘An attorney shall enter his appearance by praecipe 
immediately after being retained or appointed in a 
cause.’’ 


Appellant’s forgeries of the appearance praecipes were 
therefore prerequisites for his appearances before the 
court in the guise of a duly licensed attorney. 

The court correctly instructed the jury that pecuniary 
or property loss to the Government was not a requisite 
for conviction under Section 494 and that it was sufficient 
if appellant’s signing of the praecipes perverted or im- 
paired the functions of the Court. 

The Supreme Court has held that ‘‘it is not essential to 
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charge or prove an actual financial or property loss to 
make a case under the statute.’’? United States v. Plyler, 
222 U.S. 15, 17 (1911). As the court stated in Curley v. 
United States, 130 Fed. 1 (1904) : 


‘The answer to it, however, is that Congress intended 
to protect the government in its rights, privileges, 
operations and functions against all fraudulent opera- 
tions—impositions upon its rights as well as its prop- 
erties.’? 130 Fed. at p. 4. 


‘¢As a moral offense, defrauding the government of 
its right and its facilities for rendering a proper 
service to the people, that being the prime object for 
which it exists, cuts deeper than defrauding the govern- 
ment of a wheelbarrow ...’? 130 Fed. at p. 9. 


Numerous other cases have so concluded. Head v. Hunter, 
141 F.2d 449 (10th Cir. 1944); Johnson v. Warden, 134 
F.2d 166 (9th Cir. 1943); Bunting v. United States, 82 F. 
883 (D.C. Penn. 1897) ; Hart v. Squier, 159 F.2d 639 (9th Cir. 
1947) 3% 


The Evidence Was Sufficient To Sustain Appellant’s 
Conviction For A Violation Of 22 D.C. Code § 1303 


In four counts of the indictment,“ appellant was charged 
with violations of 22 D.C. Code § 1303, to wit, that on three 
occasions before the District Court and on one occasion be- 
fore the Municipal Court he ‘‘did falsely personate Law- 
rence Archie Harris, a duly licensed attorney . . .”’ 

The testimony showed that on each of these occasions 
appellant represented himself to the court as a duly licensed 


33 Appellant seems to rely chiefly on United States v. Cohn, 270 
US. 339 (1926). His reliance is misplaced. That case dealt with 
the construction of the words “claim” and “cheating” as they were 
used in a different statute. 


34 Counts 7, 9, 10, and 19. 
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attorney. He referred to himself as ‘‘L. A. Harris.’’ The 
only member of the District or Municipal Court Bar with 
the last name of Harris and the first and middle initials of 
L. and A. respectively was Lawrence Archie Harris. When 
appellant registered as an attorney in Municipal Court he 
listed as the date of his admission to the District Court 
Bar the same date upon which Lawrence Archie Harris 
was admitted. 

A “jury may make common-sense inferences from the 
proven facts in both civil and criminal cases.’? Umited 
States v. Hines, 256 F.2d 561, 564 (2nd Cir. 1958). From 
appellant’s representations and the fact that Lawrence 
Archie Harris was the only Harris with the initials, L. A., 
who was a member of the District Bar, a reasonable mind 
could infer beyond a reasonable doubt that appellant had 
intentionally personated Lawrence Archie Harris before 
the Courts. There was no variance between the indict- 
ment and the government’s proof.* See Taylor v. United 
States, 83 U.S. App. D.C. 215, 167 F.2d 752 (1948) ; George 
v. United States, 73 U.S. App. D.C. 197, 125 F.2d 559 (1942). 

The court instructed the jury as to the essential elements 
required to be found beyond a reasonable doubt by the 
jury in order to convict appellant under these counts. The 
court was not required to instruct specifically on the facts 
and possible inferences relevant to these counts. Clark v. 
United States, U.S. App. D.C. —, No. 16,722, de- 
cided March 29, 1962. Moreover, an omitted instruction 
for which no request was made cannot be considered re- 
versible error unless it concerned a ‘‘crucial issue either of 
law or fact of a sort with which the jury cannot properly 
deal without a particularized instruction from the court.’ 


35 Cases cited by appellant are distinguishable. Lane v. United 
States, 17 F.2d 923 (6th Cir. 1927) and Reed v. State, 80 $.W.2d 
961 (1935) dealt with the question of whether an indictment charged 
an offense and not with the question of an alleged variance between 
the indictment and the proof. In Butts v. State, 84 S.W. 586 (1905), 
the court recognized that inferences should be considered in de- 
termining whether there was a variance but held the facts of the 
case permitted no inference which removed the alleged variance. 


Obery v. United States, 95 U.S. App. D.C. 28, 29, 217 F.2d 
860, 861 (1954), cert. denied, 349 U.S. 923. Rule 30, Federal 
Rules of Criminal Procedure. 


Appellant Was Properly Charged And Convicted Under 
2 D.C. Code § 1401 


Appellant was indicted by count 21 for a violation of 22 
D.C. Code § 1401, to wit, that he did falsely make and forge 
a Municipal Court registration card. 

Appellant was properly indicted and convicted under this 
count. The signing of the registration certificate was a 
prerequisite for appellant’s appearances before the Munici- 
pal Court in the guise of an attorney (Rule 75, Municipal 
Court Civil Rules). It was a necessary step in the perpetra- 
tion of his frauds on the court and on citizens paying him 
to represent them in that court. The registration card 
was a ‘‘writing’’ as that term is used in the statute. The 
statute encompasses any writing ‘‘apparently capable of 
effecting a fraud.’’ Dowling v. United States, 41 App. D.C. 
11, 16 (1913). Easterday v. United States, 53 App. D.C. 
387, 389, 292 F. 664 (1923); United States v. Briggs, 54 
F. Supp. 731 (D.D.C., 1944). 

The court correctly instructed the jury that no pecuniary 
or property loss need be alleged or proven. 


Neither is it material that no person suffered loss by 
reason of appellant’s act. In Easterday v. United 
States, this court held that it was not necessary, either 
at common law or under the statute, that ‘‘any one 
shall be actually defrauded or that the accused shall 
have the intent to defraud any particular person.’’ 
It is sufficient if there is an intent to defraud someone 
by making or altering a writing which act might preju- 
dice another. Milton v. United States, 71 App. D.C. 
394, 397, 110 F.2d 556, 561 (1940). 
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Appellant Was Properly Indicted And Convicted For A 
Violation of 22 D.C. Code § 2501 


Rule 75 of the Municipal Court Civil Rules provides: 
Attorneys 


a) The bar of this Court shall consist of any person 
who is a member of the bar of the United States 
District Court for the District of Columbia in good 
standing, unless disbarred or suspended by action 
of this Court, provided such person shall: 


1) Take and subscribe to the following oath or 
affirmation, viz: 


J, ———, do solemnly swear (or affirm) 
that I am a member in good standing of the 
United States District Court for the District 
of Columbia, having been duly admitted on 
the — day of —— 19—; that I have not 


been suspended or disbarred by any Court; 
that I will demean myself as an attorney 
and counsellor of this Court uprightly and 
according to law; and I will support the 
Rules of this Court, the law of the District 
of Columbia and the Constitution of the 
United States. 


Appellant was charged in count 20 of the indictment with 
a violation of 22 D.C. Code § 2501 for knowingly having 
taken a false oath pursuant to Rule 75. 

The oath prescribed by Rule 75 is an oath authorized by 
law. The court rule was validly adopted under authority 
of 11 D.C. Code 748a which provides: 


The municipal court shall have power ... to make such 
rules and regulations as may be deemed necessary and 
proper to conducting business in said court. 
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The word ‘‘law’’ in the phrase ‘‘in any case in which a 
law of the United States authorizes an oath to be adminis- 
tered’? includes not only oaths expressly required by an 
Act of Congress, but also oaths required by authorized 
regulations of agencies of the Government. United States 
v. Morehead, 243 U.S. 607 (1917) ; United States v. Smull, 
236 U.S. 405 (1915) ; Johnson v. United States, 26 App. D.C. 
128 (1905). Moreover, this court has held that the Muni- 
cipal Court Rules have the force and effect of law. District 
of Columbia v. Hunt, 82 U.S. App. D.C. 159, 163 F.2d 833 
(1947); Wise v. Herzog, 72 App. D.C. 335, 114 F.2d 486 
(1940). 

The cases cited by appellant, Shelton v. United States, 
83 U.S. App. D.C. 32, 165 F.2d 241 (1947) and Nelson v. 
United States, 109 U.S. App. D.C. 392, 288 F.2d 376 (1961), 
are not in point. In Shelton, the court ruled that no regula- 
tion had been adopted prescribing the oath in question. In 
Nelson, the court stated that the Superintendent of Insur- 
ance had no statutory power to make regulations. In the 
instant case, 11 D.C. Code 748a specifically authorizes the 


court to promulgate rules and regulations and Rule 75 of 
the Municipal Court specifically requires the oath which 
appellant was convicted of having knowingly falsified. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Davin C. ACHESON 
United States Attorney. 


Cuar.es T. Duncan, 

Principal, Assistant United States 
Attorney. 

Natwan J. Pavxson, 

Luxe C. Moore, 

Wuuuo C. WerzeL, Jr., 

Assistant United States Attorneys. 
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1. The Decision of the Supreme Court in Robinson v- California, 
on June 25, 1962. Confirms A tts ent That the of 


Imprisonment Alone, When Compared With the Nature of the offense; Can 


Constitute Cruel and Unusual Punishments 
Appellant has argued elsewhere that cruel and unusual, punishment 
can consist of imprisonment alone, when such imprisonment is dispoopore 
tienate te the nature of the offense. The Government has contended 
that no case heretofore decided has found cruel and unusval punishment 
on the basis of length of imprisonment alonee Appellant's view has just 
been expressly confirmed by the Supreme Court in Robinson. Ye California, 
decided June 25, 1962 (6 = 2)« 
In the Robinson case, the Court held unconstitutional, on 
grounds of cruel and unusual punishment, a state law providing for 
imprisonment of narcotics addicts. Mr. Justice Stewart, writing for 


the majority, saids 


"To be sure, imprisonment for ninety days is noty in the 
abstract, a punishment which is either cruel or unusnals But 
the question cannot be considered in the abstract. Even one 
day in prison would be a cruel and unusual punis t for the 
beatae of having a common cold." Slip Opinion (galley proof) 
Pe ott 


ca Sections I and II of this Reply Brief relate to cases decided by the 
Court during the same week in which this Brief is being submitted. 

Other sections of this Brief were stencilled prior to this week's Supreme 

Court decisions. 


Ht Mr, Justice Douglas added in his concurring opinion: 
"The question presented in the earlier 


cases concerned the degree of severity with 
which a particular offense was punished or 


Thus, because of the fact of imprisonment alone,” and despite 


the "vicious evils of the narcotics traffic," the Court held the statute 


unconstitutional under the Eighth Amendment. 


2. The Decision of the Supreme Court in Gilbert v. United States, 
on June 25, 1962, Confirms Appellant's Argument that Forgery, under a 


Congressional Statute, is Used in its Common-Law Sense, and Therefore 


Requires an Efficacious Instrument. 
Appellant has argued that forgery under 18 U.S.C. 8 h9k, and 


22 DeCeCe 8 1401, has to be understood in its common-law sense, and thus 
requires an efficacious instrument. See Appellant's Brief, pp. 58-59, 
6h. This argument has been confirmed by Gilbert v. United States, 
decided June 25, 1962. 

In Gilbert, the Court had to decide whether the word "forge" under 
18 U.S.C. 8 95 embraces agency endorsement of checks. Mr. Justice 
Harlan wrote for the Court that: 


"There is no significant legislative history 
iDluminating § 95 or any of its predecessors. « « « 
It is therefore important to inquire, as the 
Government recognizes, into the common-law meaning 
of forgery lat the time the 1823 statute was enacted. 
For in the absence of anything else to the contrary, 
it is fair ‘to assume that Congress used that word 
in the statute in its common-law sense." Slip Opinion 
(galley proof), p. 6 


ce 


the element of cruelty present. A 
punishment out of all proportion to the 
offense may bring it within the ban against 
‘eryuel and unusual punishment'. See O'Neil 
ve Vermont, 1s) U.S. 323, 332." Slip Opinion 
(galley proof), pe 9 of Concurring Opinion. 


4% The statute provided for imprisonment for 3 to 12 months. 


@-3e 


As if in response to the first three paragraphs on page 60 of 
the Government's Brief, Mr. Justice Harlan wrote: 


"Nor are we impressed with the argument that ‘forge! 
in § 195 should be given a broader scope than its | 
common-law meaning because contained in a statute 
aimed at protecting the Government against fraud." 
Slip Opinion (galley proof), Pe Ie 


And then, citing Wright ve United States, which is quoted at 
the bottom of p. 58 of Appellant's Brief, Mr. Justice Harlan held: 


"still further, it is significant that cases construing 
tforge? under other federal statutes have g 
drawn a distinction between false or fraudulent state- 
ments and spurious or fictitious makings. See Cee 
Greathouse v. United States /170 F.2d 512/ (construing 
1 eee > Ve ted States, 172 F.2d 

310, 311-312 (cons “SoCo § 2344); United States 
Ve Carabasi, 292 F.2d 2 364, (construing ° Co 
3 1622 (h) )- Where the ‘falsity lies in the repre- 
sentation of facts, not in the genuineness of execution, ' 
it is not forgerys « « » Of course, Congress could 


broaden the concept of *federal' forgery by resided 
definition. We hold only that it has not yet done 5 o" 


The basic holding of the Supreme Court -- that the forgery 
statutes adopt the common-law meaning of forgery -- has been the keystone 
of Appellant's argument regarding the forgery counts. See Appellant's 
Brief, pp. 58-61, 64-66. Although the Gilbert opinion does not deal 
specifically with the common-law requirement of an efficacious instru- 
ment, the conclusion is inescapable that this common-law element of 
forgery is an essential element also in any Congressional least such 


as those involved in the instant case. 


es Cited By The Government On Crue’ ai 


ment Support Appellant's Argument. 
The Government's cases regarding cruel and unusual punishment all 


3. The Cases Cited The Government On Cruel_and Unusual Punishe 


appear on page 5h ‘of its Brief. Appellant has no quarrel with the 
first six of these cases (which are from other Courts of Appeals). They 
make substantially the same point as is made at pages 32-33 of Appellant's 
Brief. As stated by the Government at page Sh: where the sentence imposed 
4s within the limits prescribed by the statute, the sentence "ordinarily" 
will not be regarded as cruel and unusual. 

The only two other cases cited by the Government regarding cruel 
and unusual punishment are also consistent with Appellant's position. 
In re Kenmler, 136 U.S. 436 (1890), the only Supreme Court case cited 
by the Government, is an accurate statement of the law 72 years ago. As 


shown in Appellant's Brief, it is not the law today. The other Goverment 


case, Raymond v. ‘United States, 25 App. D.C. 555 (1905), is the case 


of the missing semi-colon. The full quote reads: "Not so much the extent 
as the nature of the punishment it is that makes it cruel and unusual; 
although in many cases it may be difficult to distinguish severity from 
cruelty." The underscored clause was omitted in the Government's Brief 

at page Ske Appellant has no quarrel with the full quote, since in 

the present case; the degree of severity is clearly unusual, and in- 
distinguishable from cruelty. 
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4. Authorities Cited By The Government on Unlawful Search and 
Seizure (Relat: to the Best Evidence Rule) S A t's 
Argument. 

The Government has attempted to show that the Best Evidence 
Rule would not bar the secretary from testifying in support of the 
prosecution's opening argument (Tr. 228) that "on the defendant's walle.« e 
he had a certificate. . . that had the name on it, ‘Lawrence Archie 
Harris is a member of the bar of the District of Columbia'. » « ." 

The Government's own authorities, however, at page 18 of its| Brief, are 
in direct conflict with the Government's contention: 

(a) Meyers v. United States, 8 Appe DeC. 101, 171 F.2d 800 

(1948): The Best Evidence Rule relates to "cases where the contents of 


a writing are to be proved. Here there was no attempt to prove the 


contents of a writing; the issue was what La Marre had said, not what 
the transcript contained." (at page 113). In our case, the Government's 
purpose was not to prove anything Appellant had said, but what the 
certificate contained. Tr. 228, 63. 
(b) 4 Wigmore, Evidence, 81212: "Testimony about a document can- 
not go very far without referring to its terms, and the instances in 
which some other fact about a document is material, and yet its terms 
are clearly not, are so few that in the other situations the natural 
tendency of Courts is to lean in favor of requiring production, since 
production would have to be made sooner or later in proving/the terms as 
a material part of the issue.” 
(c) McCormick, Evidence, § 196: "The rule is this: |in proving 
the terms of a writing, where such terms are material, the original 
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writing must be produced, unless it can be shom to be unavailable for 


some reason other than the serious fault of the proponent." 


5. The Fact That the Rent Was Two Weeks Overdue Did Not Justify 


the Search of Appellant's Office Without a Warrant, Since No Proceedings 
the Landlord, in Accordance With Law, to Terminate 


The relationship between the Appellant and his landlord was not 
governed by a written lease, because the lease had terminated, and the 
tenancy was month-to-month. Tr. 358, 360-361. Under such a tenancy, 
the law of the District of Columbia leaves no room for any reasonable 
belief that the landlord had a right to enter Appellant's office or to 
authorize a search without a warrant. 45 D.C.C. 902; 11 D.C.C. 7356 
There is even provision in the law for giving constructive notice of the 
required hearing for possession, when the tenant has apparently abandoned 


the premises. 11 D.C.C. 736." 


Except on & plea of ignorance of the unambiguous Landlord and 
Tenant Law of the District regarding repossession of leased premises, 
the Government cannot possibly justify its unlawful search, as it has 


tried to do, on grounds of "permission of the landlord." 
er eee 


#* Appellant's junior counsel tendered proof at the trial that the 
necessary judgment of possession was granted the landlord two months 
after the unlawful search and seizure. Tr. 390. The burden of 
proof on this issue, however, was on the Government, as proponent of 
the evidence, 


aes 


6. The Lynch Decision, 28 Interpreted by the Government's 
Brief, Lends Additional Support to ellant's ent Rela to 


Mental Dliness. 
Lynch ve Overholser was decided in the Supreme Court after 
Appellant's Brief was filed, That holding in no way weakens| the argument 


submitted in Appellant's Brief. 


However, as construed by the Government, that opinion) does add 


further support to Appellant's argument. 
The Government argues that, under lynch, a defendant may waive 
the defense of insanity, but that the waiver of the defense, by a plea 
of guilty, is not controlling on the trial court. Brief for the Govern- 
ment, pe bh, ne 20, citing Slip Opinion, pp. lj-15. The dissent is in 
agreement with the majority on this issue: "and here in the District of 
Columbia. » « the Court of Appeals has held that the trial judge is 
required to set aside jury findings of sanity where the record shows 
a reasonable doubt. Isaac v. United States, /109 App. D.C. 3475 28h 
F.2d 168 /19607." Slip Opinion, dissent, p. 13. Moreover, Douglas_v. 
United States, 99 App. D.C. 232, 239 Fe2d 52 (1956), requires the trial 
judge to direct a verdict of not guilty by reason of insanity in an 
appropriate case, even in the absence of a motion by defendant. 
In the instant case, the Government's motion to commit® (JeAe 7) 
and William Beasley Harris' motion (J.A. 31) were enough to impose this 
duty on the trial judge. In addition, Appellant's conduct at trial 


panne 


% This motion put the defendant's "entire background in evidence," there=- 
by destroying the distinction of Carter v. United States, attempted in 
the Government's Brief, p. lil. 
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was sufficiently bizarre to prompt the judge to ask whether the defense 
of mental illness was to be raised. Tr. 1368, In such circumstances, 

the trial court's duty, under Lynch, Isaac, and Do las, was to reject 

any waiver of the ‘insanity defense, and to direct a verdict of not 


guilty by reason of insanity. 


7. ‘The Government's Secondary Evidence Fails to Rebut 


Appellant's Primary Evidence That Appellant Was His Own Chief Counsel. 
Appellant has cited statements on the record showing directly 


that Appellant was "chief counsel" and King David was "junior counsel." 
Tre 755, 762. Also, Appellant's reason for dismissing William Beasley 
Harris as his attorney was that William Beasley Harris intended to 
raise the insanity defense. JA. 32. The citations at pp. 34-38 of 
the Government's ‘Brief consist of only secondary or circunstantial 
evidence, in rebuttal of primary evidence that does not require the 
exercise of inference.” 


i 


#* However, Appellant also might have relied upon secondary evidence, 
and some of it in the first minutes of the trial. For example, at 
Tr. 7, Appellant, referred to King David as counsel he had selected 
"to assist" him,, On this appeal, when Appellant requested that 
counsel be appointed "to assist" him, Chief Judge Miller denied the 
motion, but pointedly ordered instead that counsel be appointed "to 
represent" him. Order of January 3, 1962. 
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8. The Government Concedes That Hirabayashi Does Not| Apply if 
the Perjury and Forgery Counts Fail. Yet the Government Does Not 
Deny That an Efficacious Instrument is a Necessary Element of Forgery» 
and Does Not At to Show That Writ: Appellant S d Was an 
Efficacious Instrument; as to Perjury, Cases Cited by the Government 


Support Appellant's Position. 
The Government's concession regarding Hirabayashi is at pe 60 


of its Brief. 
Forgery. The Government's omission of any answer to the need for 


an efficacious instrument to make out forgery, and the lack of such an 


instrument in this case, would seem to concede that point as well. The 
| 


fact that appearance praecipes and a registration card were! necessary 

to his practicing as an unlicensed attorney, do not make them "efficacious" 

in the common law or statutory sense. See Appellant's Brief, pp. 58- 

59, 64. Under the terms of the statutes, regardless of whether the 

forgery is of an "other writing," it still must be a nforgery" — i.eey 

an efficacious instrument. 
Perjury. With regard to perjury, cases cited by the Government 

support Appellant's position that the oath that is violated must be one 

authorized by a statute that confers more than the power to make "such 

rules and regulations as may be deemed necessary and proper." Such 

rules may well have the "force of law," as the Government contends at 

page 70 of its Brief -- but only in the sense of being specific local 

rules of procedure that preclude application of general federal rules 


(District of Columbia v. Hunt, 82 App. D.C. 159, Government Brief, Pe 70) 
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or in the sense of being rules of court (service of notice) that must be 
complied with in prosecuting a case (Wise v. Herzog, 72 Appe D.C. 3355 
Government's Brief, Pe 70). 

These cases do not establish, however, that an oath prescribed 
by such a rule can be the basis of a perjury indictment. On the 
contrary, Johnson v. United States, 26 App. D.C. 128 (Government's 
Brief, pe 70) holds that "It is well settled . . that a power conferred 
upon executive officers to make regulations in aid of the execution of 
a law, or for the better administration of affairs committed to them, 
-does not extend to| making a violation of one of those regulations a 
criminal offenses" 26 App. D.C. at 131. Moreover, only if there existed 
the power to make a regulation specifying questions to be answered and 
nto require oath to be made thereto," is the oath "authorized by law" and 
sufficient to base a perjury conviction. Ibid. at 132. In addition, if 
the Civil Service Act did not provide for the oath in question, "the 
conclusion would necessarily follow that the indictment is without 
foundation." Ibid at 132. The court upheld the conviction in Johnson 
only because "the act itself required the oath to be nade." Ibid. at 133~ 


There is no such statute in the instant case. 


Similarly, in United States_Ve $mll, 236 U.S. 405 (Government's 


Brief, pe 70) the Court found that the Congressional statute was "explicit" 
in providing for the oath at issue: "The register is authorized, and 

it shall be his duty, to administer any oath required by law or the 
instructions of the General Land Office. . » «" 236 U.S, at L09-W10. 
United States v. Morehead, 2h3 U.S. 607 (Government's Brief, P. 70) is 
similar, and follows Smull. 
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9, The Court Can Remedy the Error in This Case by (a) Directing 


the Court Below to Enter a Sentence of One Year (Which Appeliant Will 


Already Have Served); (b) Reversing for a New Trial Becayse of the 
Constitutional or Other Substantial Errors; (c) Vacating the 


Because All the Felony Statutes Are Inapplicable; or (d) Rev 
a New Trial Because the TeneYear Statutes (For and Per; 
Inapplicable. 

The fact that one would not ordinarily want to be represented by 
an unlicensed attorney” dees not justify upholding a sentence manifestly 
unreasonable, under statutes that apply only, at best, by doubtful 
construetion, on a record tattered by substantial error. This Court can 
invoke at least four remedies (set forth above in the section heading). 
Of these, only the first requires further comment. 

The Court has statutory power to ". . modify. » » any judgment. « « 
and direct the entry of such appropriate judgment. . » as may be just under 
the circumstances." 26 U.S.CoA. 2106, 62 State 9636 

Moreover, without even relying upon the statute, the Supreme Court 


has exercised "supervisory power over the administratien of) justice 


in the lewer federal courts by setting aside the sentence of the 


Distriet Court." Yates v. United States, 356 U.S. 363, 3667367 (1958). 
The Court was "not unmindful of defendant's offense" -- criminal contempt 
of court -- but held nevertheless that the seven months the defendant 
had spent in prison (only 15 days of which was actually under the 
sentence) "is an adequate punishment. . . and is to be deemed in satis- 


faction of the new sentence herein ordered formally to be imposed." 


nen ee 


% But cf. Appellant's Brief, pp. 3-5, 68-71, especially footnote at pe Me 


a2l2e« 


Ibid., pe 367. The cause was accordingly remanded Nwith directions 


to reduce the sentence to the time petitioner has already been confined 


in the course of these proceedings." Ibid. 


CONCLUSION 


Wherefore it is respectfully submitted that the judgment be 


modified, reversed, or vacated. 


Monroe Te Freedman, Esq. 
720 = 20th St., NeW, 
Washington 6, D.C. 


(Counsel for Appellant by 
appointment of this Court) 


CERTIFICATE OF SERVICE 


I hereby certify that 1 have served a copy of the foregoing 
Brief at the office of David C. Acheson, Esqe, United States Attorney, 


United States Courthouse, Washington 1, D.C., on June 28, 1962. 
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UNITED STATES OF AMERICA, 


Potition for Rchoaring 
Comes now Appellant, through his attornoy, Monroe H. Freodman, 
Esq., and respectfully petitions for a rehcaring on two issuos of 
substance that wore argucd at longth in the briofs and on oral argument, 
but that wero not adverted to in tho opinion of this Court (docidod 
October 1, 1962). 
Theso issucs wore stated as the socond and third of the Ques 
Presented in Appellant's bricf, as follows: 
Whether extensive and pointed comments by tho prosccution, 
calling the jury's attention to the fact that Appeilmt did nes 
testify in his own defonsac, violates tho privilege against sclf- 
incrimination of the Fifth Amonémont, regardless of a subse ont 
instruction that Appollant's "failure to testify" should no be 
hold against him. 
Whother the Fourth Amendment right against unlawful soarch 
and soizure is violated wnen the prosceution asscrts in opening 
argumont that specific damaging evidence will be introduced, and 
whon that ovidence is clcarly inadmissible (and ruled as such) 
bocauso seized without a scarch warrant aftcr Appeliant had al- 
ready been taken into custody clsowhorce 
Both Appellant and the Government trcated both those questions ag major 


The first issuc--the prosecution's reforences to taking the | stand-—~ 


was Soction Il of Apellant's brief, occupying four mimeographod pages 


(36-39), and including citation of six casos in point. The Government 
dovoted thirteen printed pages to this issuc (19-31), which it argued 


as Section II of its brief. Although the United States Attorney's 
Office found no cases in point not cited by Appellant, the Govornment's 
bricf did attempt to distinguish Appcllant's authorities. 

The sccond issuc-~the prosecution's argument to the jury bascd 
upon evidence scized in violation of the Fourth Amendment--was simi- 
larly given substantial attention by both parties. Appcllant's argu- 
ment on this issue is Section III of his brief, occupying four mimoo- 
graphed pages (,0-)), and including citation of six cases in point 
and the A.L.I. Model Code of Evidence. The Government argued this 


issue as Section I of its briof, devoting two printcd pages to it 


(17-19), and citing six cases and two treatiscos. Appcllant in his 


reply bricf then treated the question in two additional mimoographed 

pages (5-6), first pointing out that the Government's authoritics are, 

quite literally, in direct conflict with the Government's contention 

on this issuc, and, sccond, citing three applicable scctions of the 

Landlord and Tenant law of the District of Columbia to demonstrate 

that the Government could not justify the unlawful search and seizure 

(as it had attempted to do) on grounds of "permission of the landlord", 
Appellant does not mean to impiy that this Court is bound by 

what counsol may deem to be significant in a case. However, in view of 

the sharp confiict betwoen Appellant and the Government on both these 

issues, Appellant respectfully requests a rehearing so that both the 

Government and the Bar may have the benefit of enlightenment from this 

Court on these important matters of constitutional law and criminal juris- 


prudence. 


Respectfully submitted, 


ES 
MONROE H. FREEDMAN, ESQ. 


720 - 20th Street NW 
Washington 6, D.C. 


(Attorney for Appellant by ap- 
pointment of this Court) 


Affidavit of Good Faith 


I hereby certify, as counsel in the above case, that this Petition 


for Rehearing is presented in good faith and not for delay. 


MONROE H. FREEDMAN, ESQ. 


Certificate of Service 
I hereby certify that I have served a copy of the foregoing Petition 

for Rehearing at the office of Davida C. Acheson, Esq., United States 
Attorney, United States Courthouse, Washington 1, D.C., on October ___s 
1962. 
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MONROS H. FREEDMAN, ESQ. 


